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Clerk of Court 

UNITED STATES DISTRICT COURT 

FOR THE TERRITORY OF GUAM 

UNITED STATES OF AMERICA 

Plaintiff 

vs 

MARSHALLS 201 

Defendant 

CIVIL CASE NO 06 00010 

OPPOSITION OF THE UNITED 
STATES TO DEFENDANT'S MOTION 
TO DISMISS FOR LACK OF SUBJECT 
MATTERANDINREM 
JURISDICTION 

The Defendant s Motion to Dismiss is a pernicious ploy to distract this Court from the 

Defendant s clear violation of Lnited Stitcs law by challenging well founded United States 

authority to establish its Exclusive Economic Zone 
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The Defendant s sweeping arguments must t ul toi scveial icasons Fust the Defend int 

does not have st Hiding to assert violations ot intern itional law Second even it the Defend int 

did hive such standing the Defendant s mtcmationil law arguments ire idios>ncritic 

unsupported and simply wrong They tly in the face ot the practice of States including Kiribati 

which has not objected to the United States exercise of its jurisdiction in its Exclusive Economic 

Zone adjacent to How 1 md and Baker Islands This court should reject the Defendant s 

arguments which it accepted by this Court would lead to a massive loss ot jurisdiction by both 

the United States and many other island nations in the Pacific such as the Northern Mananas 

Islands (NMI) the Marshall Islands the Federated States ot Micronesia Palau and Kmbati 

I FACTUAL BACKGROUND 

The facts are straightforward The United States Coast Guard caught Defendant fishing 

illegally in the United States Exclusive Economic Zone generated by Howland and Baker Islands 

on September 6 2006 

Howland and Baker Islands form an important element in the U S Pacific Insular Areas 

They have interesting and rich pasts an important present and it is anticipated a valuable 

future They are of significant size (Baker is 1 4 square kilometers and Howland is 1 84 square 

i I 
kilometers) Amelia Earhart disappeared while flying to a runway at Howland Baker joined the 

i i 

American Family in I85"7 Both islands had a role in the early days of Whale hunting The 
23 

islands guano deposits were mined by United States and British companies during the second 
24 

25 half ot the 19lh Century The islands were inhabited between 1915 md 1942 by Hawaiian 

students from Kamehameha School as part ot an enthusiastic project that ended when the 

27 
Japanese threatened the area at the start ot World War II The U S Coast Guaid used (he islands 

2S 



21 

22 

23 

24 

duiingthc \\ ir Todvv the isl inds lie part ot a I S Nitionil V\ ildhte Retuge whose office is 

in Honolulu The iefuce prov ides nesting and toosting h ibitat tor ibout 20 species of seabirds 

md shorcbirds Threatened sea turtles md endingcred h uvksbill sea turtles tonge m the shallow 

vv iters ot the reef with hundreds of species of ti^h corals and other mvcrtcbntes B iker Island 

presently hosts a da\ beacon tor navigation and an abandoned runw ly \ isitation is> b> special 

use permit 

On September 7 2006 law enforcement peisonnel from the National Oceinic and 

Atmospheric Administration (NOA A) were conducting a fisheries patrol iboard a United States 

Coast Guard (USCG) aircraft The purpose ot this pitrol was to conduct surveillance ot the 

Exclusive Economic Zone (EEZ)1 of the United States adjacent to the United States National 

Wildlife Refuges of Howland and Baker Islands in order to detect illegal fishing activity During 

that flight law enforcement personnel sighted a 215 purse seiner later identified as the F V 

MARSHALLS 201 at coordinates 02 29 OS 176 4 J 0W a position within the EEZ of the United 

States At that time the vessel s boom was lowered and its purse seme fishing net was not 

1 The EF7 ot the Lmted States was established bv Presidential Proclamation No 5U30 (March 10 I9S1) creatinD 

an area of ocean over uhich the United State exercises exclusive jurisdiction and so\erei0n riejit tor the purpose ot 
exploring exploiting consen my and managing natural resources The outer limits ot ihe EEZ are 200 nautical 
miles from the baseline from which the L S territorial sea is measured unless otherwise specified The pecihe 
coordinates for the LS FEZ adjacent to Hovvhnd and Baker Islands i published bv the U S Department ot State in 
the Federal Re=ister on \ui_u t 2^ 199s 6 0 F R 4 W : > However under the Vlacnusnn Act the L nited States ha 

~c claimed an exelusi\e ti hery /one around these islands since 197'' [ L7 of the U S Presidential Proclamation No 

26 

27 

2S 

s()30 42 f R 12937 40 (March7 1977) 

F \ is the designation for Fishing V s 1 

file:///ui_u


1 

2 

1 

4 

S 

6 

7 

8 

9 

10 

I I 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

l i 

two additional toieign fishing vessels were detected within the EEZ id) iccnt to Howl md and 

Baker Islands They were the F \ KOO S 101 md the F \ KOO S 10S 

On September 9 2006 a second aircraft patrol was conducted b\ the USCG and NO A A 

law enforcement personnel The F \ MARSHALLS 201 was again observed this time at 

position 02 06 IS \~>b 00 ">W approximately 1 9 nautical miles within the EEZ adjacent to 

Howland and Baker Islands At the time ot the sighting the vessel was actively fishing with 

approximately 10% ot its net in the water filled with hsh In addition two small tender vessels 

were assisting with the retrieval of the net Fishing within the U S EEZ by a foreign fishing 

vessel without authorization of NOAA is prohibited by the Magnuson Act 16 U S C i? 1857(2) 

The USCG aircrew immediately contacted the USCG Cutter WALNUT (WALNUT) to intercept 

and conduct a boarding on the FV MARSHALLS 201 The WALNUT was also in the area 

conducting a fisheries patrol 

Approximately seventy minutes later the WALNUT arrived on scene and USCG 

personnel detected the F V MARSHALLS 201 both visually and bv radar The WALNUT s radar 

identified the vessel s position at 02 05 387S 17S 59 253W a position approximately 2 nautical 

miles inside the U S EEZ The lookout on the WALNUT reported seeing the vessel hauling in 

its purse seme fishing net containing fish as the two small tender vessels were in the water 

assisting the retncval ot the net Once it was determined the F V MARSHALLS 201 was activelv 
21 

->4 fishing within the EEZ both the WALNUT and the USCG aircrew continuously attempted to 

25 hail the F V MARSHALLS 201 via radio and ordered the vessel to heave to and prepare to be 

boarded The F V VI \RSHALLS 201 tailed to comply with this command and five minutes after 
27 

the arrival ot the WALNUT the F V MARSHALLS 201 fled towards the EEZ boundarv line 
28 
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with hei nets still h mging from the boom The Vv ALNLT begin in immediate puisuit After 

sevenl minutes the \\ ALNLT huiled up the tl ig hoist LIMA a bl ick md yellow checkeicd 

tl ig which is the intcmationallv recognized si^ml code flag tor stop instantly Thev also 

sounded the signal from the International Code of Signals on their starboard vardarm for LIMA 

with the ship s whistle The F \ V1ARSHALLS 201 responded with two short blasts md 

continued its hasty departure out ot the L S EEZ 

After approximately twenty minutes the F V MARSHALLS 201 exited the U S EEZ 

with the WALNUT maintaining hot pursuit Someone aboard the F \ MARSHALLS 201 

eventually responded to the hailing bv the USCG via radio by stating no speak English and 

me no inside work several times Eight minutes after exiting the US EEZ the vessel stopped 

briefly while the crew of the F V MARSHALLS 201 finished stowing her gear and tender 

15 vessels but she quickly resumed making way away from the U S EEZ boundary line During this 

time the commanding officer ot the WALNUT ordered the 50 caliber machine guns to be 

17 
mounted though they were not pointed at the F V MARSHALLS 201 at any time Within 

18 
minutes the F/V MARSHALLS 201 came to full stop m the water and someone on board the 

19 
20 vessel radioed you come over my boat 

2 ' A boarding team from the WALNUT boarded the F V MARSHALLS 201 and 

22 
immediately secured the vessel for an investigation into the illegal fishing activity The boarding 

23 
, > team identified thirty six crew members on board the F V V1ARSHALLS 201 During the 
24 

2S investigation it was determined that 1) the Captain of the vessel was Mr Wen Vueh Lu ( Captain 

i f\ 
Lu ) a Taiwanese citi/en 2) the F V MARSHALLS 201 did not possess a permit to fish within 

27 

19. 
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the L S EEZ md 1) the vessel c night 1 10 metric tons ot tun i from the illcgil fishm& set on 

September 9 2006 

On September 10 2006 I iw enforcement personnel of the Vv ALNL T seized the F \ 

MARSHALLS 201 and her catch and began escorting the vessel to Guam The v cssel vv as 

escorted bv the VV ALNLT until relieved bv the LSCG Cutter SEQLOIA on September 16 2006 

A boarding team from the SEQLOIA relieved the boirdmg team from the \\ ALNUT in 

order to escort the F V MARSHALLS 201 to Guam and conduct additional investigation During 

that investigation Captain Lu began to make voluntary unsolicited statements in broken English 

to the boarding team Captain Lu stated that he was not fishing inside the line but had set his 

geai three miles outside the line and had then drifted inside the line while hauling his gear 

On September 20 2006 the SEQUOIA reached port in Guam and secured the F V 

MARSHALLS 201 at the Cassamar Pier in Apra Harbor A complete survey of the vessel and 

catch of tuna was completed which estimated the current market value ot the vessel to be 

$2 650 000 and the current market value ot the tuna on board to be S150 000 

On October 10 2006 the United States tiled a Complaint tor Forfeiture ot the vessel and 

20 catch based on the two violations ot the Magnuson Act On October 13 2006 a release bond tor 

S2 950 000 was filed in the forfeiture matter and the vessel departed Guam soon thereafter 

i l 
The F V MARSHALLS 201 is legibteied in the Republic of the Marshall Islands and is 

21 

0 , owned by the Marshall Islands Fish Company ( Claimant or MIFCO ) MIFCO has just two 

25 shareholders the Koo s Fishing Company and the Marshall Islands Marine Resources Authority 

~ (a division of the Government of the Republic of the Marshall Islands) Koo s Fishing Company 
27 

is registered in the Republic ot the Marshall Islands with offices in Vlajuro Republic ot the 
28 



Marsh ill Isl inds md Taipei Tnvv in 

II THE L UN S OF THE I MTED STATES 

The Magnuson Stevens Fisherv Conseivation md M inigemcnt Act ( M i^nuson Act ) 

vv as enacted into 1 iw m 1994 Public L iw 94 26S and vv as imetided in 1996 16 U S C ^ 1801 

et seq In its findings at i;2 it speciticallv mentioned among others the highlv migntory 

species ot the high seas and that (i)t placed under sound management before over fishing has 

ciused irreversible effects the tishenes can be conserved 16 U S C ^ 1801 (a) (4) &. (5) 

Sustainable Fisheries Act Public Law 104 297 (1996) 4 The Pacific Insular Areas are one of the 

focal points ot the Magnuson Act Pacific Insular Areas contain unique historical cultural 

legal political and geographical cncumstances which make fisheries resources important in 

sustaining their economic growth 16 U S C § 1801 (a) (10) 

The Act specifically places jurisdiction for enforcement of the EEZs for the Pacific 

Insular Areas substantially in the U S District Court tor the District of Guam 1 6 U S C e; 1861 

See 101(d) 
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The relevmt eetion tatc (4) Intermtional ti herv agreements have not been effective in preventing or 
92 terminating the over fishing ot these valuable fisherv re ources There is dinger that irreversible effect, from over 

lishm_ will take place before an effective international igreement on tishen. management junsdi lion can be 
23 negotiated signed ratified ind implemented {̂ ) Fisherv resource are finite but renewable It placed under ound 

management before over hshinu has caused irreversible effects the ti henes can be con erved and maintained so as 
24 to provide )pumum vields on a continuing bisis 

25 
JbRISDIC flON OF COLRIS In Ihe else ol Guam or inv po session of the I nited Stiles in the Pacific Ocean 

26 the appropriate ourt i the Lmted States District Court tor the District ifGuun except that in the ease ot \ineriean 
Sam la the ippropnat ourt is the L mt d States District C iun for the Di trict ot Hawaii md xeept that in the case 

27 of the Northern Minana I hnds the ippropnatc ~>urt i the United States Di trict Court for the District ot the 
\ iithemMarnni I hnds 161 SC i;IS61 Sec 101 (d) (f mplu i \dded) 

28 " 

The Fisherv Conservation and Management Act of 1976 was first enacted March 1 1977 and the Federal Register 
Notice was published March ~* 19"7 
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Thetcnn Picitic Insul u Aici is defined to me in Aineiic i S imoa Guam the 

Northern Man in i Isl inds Baker Island Howl md Island Jarvis Island lohnston VtoII 

Kingman Reef Midwav Island Wake Island orPalmvra Atoll as apphc ible md includes 

all islands and i cets appurten int to such island reef ot atoll 16 U S C s; 1801 Sec 1(10) 

(those areas under Gu im s District Court in bold) 

This places the bulk of the L nited State s EEZ in the Pacific Insulai Arc is within the 

juiisdiction of the District Court on Guam The islands stietch across a geographic constellation 

ot ocean zones that cov er an expanse equiv alent to the vv idth ot the United States mainland 

greater than 1 000 miles The Insular Areas are highly valued and enjoy a rich history and a 

bright future 

The ultimate enforcement in the Act is stated in the Civil Enforcement section which 

states that an offending v essel shall be subject to toifeiture to the United States 1 6 U S C v) 

1860(a) " 

The EEZ adj icent to Howland and Baker Isl inds is well defined with geographic 

cooidmates published in the Federal Register The Federal Register states that to the southeast 

and south ot Howland and Baker Islands the limit ot the exclusive economic /one shall be 

determined by straight lines connecting the following points Exclusive Economic Zone and 

Maritime Boundaries 60 Fed Reg 41829 ( \ug 21 199-I) The Federal Register provides a 

list ot 1 "> geographic coordinates such that the exact EEZ location can be accurately charted by 

Picitic I I md Nations throu_h nit the region proximHe to the Pacific In ular \rca hav parallel titute In the 
asc ot States such as the R publi ol th Mar hall 1 lands th I m^ua^e ot the \ct I )rfeiture ection i 

sub tmtiallv idopted ml i their law verb mm 
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in> vessel cithci manuillv ot using clectionic instruments such is GPS md chirtmg devices 

Vessels that fish in the I S EEZ without i license ire cle irlv subject to forfeiture 

Congress has exphcitlv and affirm itiv dv rccogm/cd the ELZ off of How 1 md and B iker 

Islands Sec 16 L S C ij |S24(e)(S) as unended bv Magnuson Stevens Fishery Conservation 

and Management Re uithon/ation Act of 2006 section 6 Pub L 109 479(2007) The 

Magnuson Act provides in part 

In the c ise of violations by foreign vessels occurring within the exclusive economic 

/ones off Midway Atoll Johnston Atoll Kingman Reef Palmyra Atoll Jarvis Howland, 

Baker and Wake Islands amounts received by the Secretary attributable to fines and penalties 

The seaward limit ot the exdu ive economic zone i a line 200 nautical miles from the baseline from which the 
territorial ea is measured except to the southeast and south ot Howland and Baker Islands the limit of the exclusive 
economic zone shall be determined bv straight lines connecting the following points 
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imposed undet this Act sh ill be deposited into i n lined fund lid (Emphisis idded ) 

Accotduiglv not onlv has the Executive Branch published the limits ot the I S EEZ ott 

ot Howl md and Bakei in the Fedeial Register but the L nited States Congiess has endorsed the 

EEZ ott ot those islands 

In short the L nited States dulv established its Exclusive Economic Zone in the area 

uound Howland and Baker Islands pursuant to L S statute Congress has explicitly 

acknowledged the EEZ around Howland and Baker Islands Marshalls 201 was fishing in this 

L S EEZ without a license on September 9 2006 The U S Coast Guard observed and 

intercepted Marshalls 201 Therefore Marshalls 201 violated United States law and the vessel 

is subject to forfeiture This case is as simple as that This Court should reject Defendant s 

reckless arguments that attempt to undermine U S law and escape lesponsibihty for it s 

violations 

HI DEFENDANT HAS NO STANDING TO DISPUTE THE EEZ OF THE 
UNITED STATES 

Defendant has no standing to assert that the United States established its EEZ m 

contravention ot international law Rights under international law including the law ot the sea 

accrue to sovereign nations Allegations of inconsistency with international law are matters of 

international affairs notjudicial redress Neither the United Nations Law ot the Sea Convention 

-"* (UNCLOS) nor international law m general is mvoeable bv the Defendant in this case United 

24 
States v Jimenez Nav a 241 F i d 192 195 (5th Cir 2001) United States v Postal S89 F 2d 

25 
S62 S7S (5th Cir 1979) Accordingly courts have precluded defendants in enforcement 

?7 proceedings horn invoking treaty based defenses Lnited States v Li 206 F Id 56 60 61 (1st cir 

28 



2000) (di bine) L nited St itesv Minn S29 F 2d 849 S">2 (9,h Cn I9S7) The rule ipplies 

even moie stronglv wheie the peison asserting the treatv b iscd right is seeking dismissal Lj. 

206 F H! at 61 

The question ot whether the United Stites has properlv established its Exclusive 

Economic Zone under international law the status ot boundaries between the United States and 

its neighboring countnes and what interpretation md the United States should give to an 

unratified tteaty etc — are matters that fall within the prerogative ot the Executive Branch 

Bakery Carr 369 L S 186 211 12(1962) Chicago & Southern Airlines Inc v Waterman 

Steamship Corp 131 U S 101 111 (1948) { the very nature ot executive decisions as to foreign 
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10 

I I 

12 

11 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

21 

to tieatv provisions by the Government agencies charged with their negotiation and enforcement 

policy is political notjudicial ) Oetien v Central Leather Co 246 U S 297 302(1918) 

(conduct ot foreign relations is committed by the Constitution to the executive and legislative 

departments) Ev eland v Director of CIA 843 F 2d 46 4 9 ( 1 ' Cir 1988) (foreign policy 

concerns are not justiciable and wholly confided by our Constitution to the political departments 

of the government Executive and Legislative ) United States v Peterson 812 F 2d 486 492 

(9lh Cir 1987) (the ramifications ot any violation of international law in a search conducted of 

defendant s ship were largely political ) As the Supreme Court has often noted the Executive 

Branch s interpretation of a treaty is entitled to great deference Sumitomo Shon America. Inc 

v Avadiano 45 7 U S 176 IS4 1S5(19S2)( Although not conclusive the meaning attributed 

24 

23 is entitled to great weight ) Restatement (Third) of the Foreign Relations Law of the United 

2 6 States ^ 126(1987) Kolovratv Oregon 166 U S 187 194(1961) United States v Km Hone 

27 
10 r Id 101 ( 1 ' Cir 1997) ( [TJhe executive branch s construction ot a treaty although not 

28 

10 



binding upon the courts is entitled to gie it weight ) In ie E\ti ulition of How ud 996 F 2d 

I >2() I s >0 n 6 (. 1 ' Cn 1991) (defcicncc to executive in cxtiadition context stems at le ist in 

ptrt from t let that executive wrote and negoti itcd opeiative documents) DuPree v L nited 

States Ss9F 2d I I -> 1 I1-.M9" Cir IT"1) 

Further the L nited States is not vet a partv to the L NCLOS As such L NC LOS is not a 6 

7 

s 

9 

10 

11 

12 

11 

14 

15 

16 

17 

18 

19 

20 ot the violation 

IV THE t S EEZ CONFORMS TO INTERN ATIONAU UAV\ 

?~> 
Even assuming tor the sake ot aigument that Defendant has standing to invoke 

21 

treatv under I nited States law md is theretoie bv definition not a selt executing treaty Even 

if the United States were a partv to the I aw of the Sea Convention it would not be mvocible by 

the Defendant As leflected in the report ot the Senate Foreign Relations Committee the 

Convention (with certain exceptions not applicable here) would not be selt executing and in the 

v lew of both the Committee and the Executive Branch the Convention would not create private 

rights of action or other enforceable mdiv idual legal rights in U S courts Conv ention on the 

[ aw of the Sea S Exec Rep No 110 9 at 18 21 (110th Cong 1st Sess 2007) 

The treaty would have to be self executing United States v Postal 589 F 2d at 876 and 

contain explicit language cieatmg a private right of action or other judicially enforceable right 

for it to be mvocable by a Defendant Defendant has no standing to invoke UNCLOS in defense 

i 4 
international law the Defendant completelv mischaiaeten/es international law It is simply 

23 incorrect to assert that Howland and Baker Islands may not generate an EFZ 

- Defendant bases its argument on \rticle 121(1) of UNC LOS The full article provides 

27 
that 
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/ in island is a natmalh loaned aicaoj land suiiounded In watci which is aboxe 
watei at hii,li tide 
2 txceptas pioxidedfoi mpaia^iaph > the temtonal sea the contiguous .one the 
exelusixe economic zone and the eontiiuntal shell oj an island die detei mined in 
accoidancc with die pioxisions of the pieseiit Comention applicable to land 
tc 111 to t X 

? Rocks whieh cannot sustain human habitation 01 economic life of then owns/mil 
haxc no exelusixe economic zone 01 continental shelf (Emphasis added) 

Defendant concludes that How land and Baker are rocks as that term is used in 

paiagiaph 1 ot article 121 For several reasons Defendant s radical reading ot Article 121(1) is 

wrong not least because his readme conflicts with the plain meaning of the words of Article 121 

First the Defendant and its expert Ptotessor \ an Dyke think that it theie is no present human 

habitation on an island then it cannot sustain human habitation and is thus a rock under Article 

121(1) Van Dyke Deposition 71 74 77 78 84 116 120 (Attachment D) The Defendant and 

Professor Van Dvke take the view that even if there had been habitation on an island in the past 

if there is no habitation on the island today then it is necessarily a rock ]d_ In the professional 

opinion ot J Ashley Roach the St ite Department s expert on law ot the sea this is not a correct 

interpretation of Article 121(1) and is contrary to the plain language of Article 121(3) 

Declaration of Mr Roach at page 2 (Attachment A) Article 121( •>) uses the formulation cannot 

former chief maritime geographer has had direct experience with State s establishing EEZs 

adjacent to presently uninhabited islands (including those of Kiribati and many other Pacific 

22 

21 

24 

25 

26 Island nation States) agrees with the present Department ot State position as expressed by Mr 

*-' Ro ich ( \ttaehment B &. C ) Contiary to the Defendant s view there is no requirement that the 

28 

12 
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te iture ictuallv be inhabited V icview ot the histoiv ot Howl md md B ikei shows that both 

isl inds h ive had periods ot h ihit ition in the rd Uivclv iccent past md they have played i role in 

v mous economic ventures \ an Dvke Deposition 107 120 and Exhibits 8 l"> (Attachment D) 

Further there is no evidence in the record th U they will be uninhabited in the future or have no 

economic lite Significantly the Department ot State does not view either island as a rock under 

Article 121(1) In sum Defend int s reading ot Article 121(1) conflicts with the plain meaning of 

that prov ision and the considered judgment of the U S Department of State 

Second the Defendant and Professor V an Dyke rely heavily on what they assert is State 

practice showing that Howland and Baker are rocks under Article 121(1) Professor Van Dyke 

incorrectly portrays the facts and the concept of State practice As noted by Mr Roach State 

practice refers to the subsequent practice in the application of a treaty text which establishes.the 

agreement ot the parties regarding its application It refers to the way a text is actually applied by 

the parties It the practice is consistent and is common to or accepted by the parties the 

subsequent practice is usually a good indication ot what the parties understand the text to mean 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
.„ Anthony Aust Modem Treaty Law and Practice 194 (Cambridge University Press 2000) 

20 Professor Van Dvke cites several cases involving disputes between countries as whether a 

7 1 

particular feature is a rock under Article 121(3) Van Dvke Declaration (Attachment E) Van 
n 

Dyke Deposition 15 16 51 54 (Attachment D) citing Senkakus Diaovu Dao dispute 
21 

? , Okmotonshima dispute Dokdo Takeshima dispute Spratly Islands dispute The very tact that 

25 the proper characterization ot these features is disputed completely undeicuts Piotcssor Van 

" 3 Dvke s assertion that state practice shows that these features are rocks under Article 121(1) It 
27 

is entirely inappropriate to relv on disputed features as examples ot state practice tor in each case 
28 

11 
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6 

- J / 

8 

9 

10 

II 

12 

II 

14 

IS 

16 

17 

18 

19 

thcie is i st ite tikmg ex ictlv the opposite position The one unambiguous eximple ot St itc 

pi ictice cited bv Piotessor V in Dvke (Deel intion Attichment E Deposition 29 14 "-> ""(i 

Attachment D) the L K s dctermm ition that Rockall is a rock and not an island it mvthing 

supports the L S v lew that Howland and Baker ire not rocks Rockall is a tmv sheer walled 

unmh ibit ible featuie i tiaction of the size ot How 1 md and Baker \ m Dv ke Deposition 184 

and Exhibits 2 5 23 (Attachment D) Smith Deposition 102 104 (Attachment F) Thus 

Defendants misleadmgly mischaractenzes and distorts State practice in support of its view 

which is in fact unsupportable 

Third as Mi Roach attests State practice supports the U S view that Howland and 

Baker are not rocks under Article 121(3) There are many examples of relatively sm ill 

uninhabited features around or from which countries have established Exclusive Economic 

Zones Of direct televance to this case Kmbati has claimed its EEZ measured in part from 

McKean Island a feature quite similar to Baker Island Edmonds Deposition 14 15 and Exhibits 

1 2 and S (Attachment G) 

httn www picificislandti ivel eom Kinbtti iboutdestm mckean html 

20 Other examples include France which in the Pacific and Indian Oceans has established 

•' EEZ s around islands in French Polynesia French Southern Ocean islands (Kerguelen Islands) 

22 
Austialia around Heard Island islands ot the Mozambique Channel and Clipperton Island Fiji 

21 
.., which has established an EEZ around Ceva i Ra (Thjeva i Ra) Mexico which has established 
24 

2S an EEZ around Clarion and Roca Portida islets in the Pacific and Venezuela which has 

7/s 

established an EEZ around Aves Island (Van Dyke Deposition 2 i 19 Attachment D Smith 
27 

Deposition 100 \ttaehment F) The United States tave full effect to Aves Islands in the 
2S 

14 
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10 

II 

M uitime Bound in Tie itv between the I nited States md V enezuela of VI uch 28 I97S 2 

I ST H 00 in doing so the L nited St ites rccogm/cd V cnc/uela s right to clum in EEZ trom 

\ves Isl md The L nited States has est iblished an EEZ aiound VI iro Reef in the Northwest 

H iw in in Islands P ilmvra Atoll Kingman Reet and iround Howland and Baker (Exclusive 

Economic Zone and Maritime Boundaries 60 Fed Reg 4-.823 4182S 41829 (Aug 21 199S) 

Department of Defense M uitime Claims Reference Manual page 664 and Table CI T2S6 

http www dtic mil whs directives eoires 20031m 0621Q5 I nited Stites_ \meiicadoe V in 

Dyke deposition 45 Attachment D) 

Professor Van Dyke admits in his deposition pages 121 122 126 (Attachment D) that 

among Pacific Island nations there will be winners and losers under his interpretation of 
13 

Article 121(1) necessarily suggesting that they have established EEZ s around uninhabited 
14 

15 islands that he would consider rocks The admission that several Pacific Island nations have 

' " established EEZ s off ot features that he would consider rocks undercuts his position that state 

17 
practice supports his view Thus contrary to Defendant s radical view that the United States 

18 

0 acted inconsistently with international law it is Detendant that is out of step with the world 

20 community Robert Smith who was the nation s chief maritime geographer in the Department of 

11 
- ' State throughout the time that UNCLOS was being formulated also has stated that Howland and 
77 

Baker are not rocks under the definition ot Article 121( •>) (Attachments C & F) it is worth 
23 
^ . mentioning that it Professor V an Dvke s view prevails - contrary to the meaning ot Article 

25 121(1) and despite State practice to the contrary Pacific Island nations stand to lose tens of 

thousands ot square miles of their EEZs 

27 

28 

13 
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10 

11 

12 

11 

14 

15 

16 

17 

IS 

19 

Fourth Protcssot \ in Dvke iclies on muitinie delimitation e iscs to support his v icw th it 

Hovvlmd md Baker aie locks (Deelantion AtUchmcntE) Vs noted b\ Mr Roach none ot 

these cases spccificallv iddressed Article 121(1) Rather they were c iscs under Article 74 of the 

Law ot the Sea Convention in entirelv ditterent body of law applvmg entnelv diffeient legal 

questions from those that hav e been raised in this case Piotessor V an Dy ke stated in his 

deel iration page 5 pangraph(d) that the decisions made by both Niciragua and Honduras that 

five small cavs east ot their coasts (Bobel Cay Savanna Cav Port Royal Cay South Cav and 

Edinburgh Cay) should generate only 12 nautical mile temtonal seas and should not generate 

EEZs The judgment ot the International Court of Justice in this case Case Concerning 

Temtonal and Maritime Dispute Between Nicaragua and Honduras in the Caribbean Sea 

Octobers 2007 http www ici 

en OIL docket tiles 120 14075 pdrPHPSESSID-bel83Q0d250a4acelf4068d9qd9961c at 

-t 

paragraph 137 on page 40 states that these features tall within the definition and regime ot 

islands under Article 121 and notes that the Parties do not claim for these islands anv mantime 

areas bevond the temtonal sea (This point is repeated in paragraph 262 on page 72 ot the 

0 Court s judgment ) However in paragraph 103 on page 81 the Court observes that 

21 

22 

21 

24 

\ s a 12 mile breadth ot temtonal sea has been accoided to these islands it becomes 

appaient that the temtonal sea attributed to the islands of Bobel Cay Savanna Cay 

25 Port Roval Cay and South Cay (Honduras) and Edinburgh Cav (Nicaragua) would 

lead to an ov erlap in the temtonal sea ot Nicar igua and Honduras in this area both 

27 

28 
to the south md to the north ot the 15th parallel 

16 
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II 
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13 

14 
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17 

18 

19 

W heic the temton il seas horn these isl inds overt ip there e in be no FEZ me isurcd tiom these 

islands \eeOidm_jv it is mconect to st ite th it Nicai i tua md Hondut is decided th it these 

isl inds should not ^enuate EEZs In short Defendant misehiraetciizcs international tnbunal 

decisions in m ittempt to convev a false impiession ot the stite ot the law This Court should 

not t ill tor Defendant s sleight ot h md 

Fifth Professor \ an Dyke relies heav ilv on a scp irate opinion of ludge Budislav \ ukas 

ot the International Tnbunal for the Law of the Se i (The V olga Case (Russi m Fedeiation v 

Vustraha) Case No 11 Prompt Release Judgment Declaration of Judge V ukas ITLOS Reports 

2002 42 International Legal Materials \nS 181 (2001) http vvww itlos oi J. start2 en html (then 

follow Proceedings and Judgement hyperlink to List of Cases hyperlink to case no 11)) 

(Van Dvke Declaration Attachment E Van Dyke Deposition 21 26 Attachment D) Professor 

\ an Dyke did not mention that no other judge on the 21 judge Tnbunal agreed with Judge 

Vukas v lew on the rock issue which was not raised by Russia The judgment of the Tnbunal 

and the other three sepaiate opinions each accept that Heard Island and the McDonald Islands 

generated an EEZ In an earlier case before the Tribunal Judge V ukas questioned whether the 

20 establishment of in EEZ ott the shores of the uninhabitable and uninhabited Kerguelen Islands 

11 
was in accordance vv ith the Convention The Tribunal s judgment and the six separate opinions 

22 
each did not question the validity ot the EEZ aiound those islands (The Vlonte Conturco Case 

21 

? , (Seychelles v Fiance) Case No 6 Prompt Release Judgment Declaration ot Judge V ukas 

2S http www itlos OIL start2 en html (case no 6)) Both ot these eases involved prompt release of 

fishing vessels arrested tor violation ot the EEZ regulations ot \.ustiaha and Fiance tespectively 

As Mr Roach observes most ot the membeis of the Tribunal that heard both cases were like 2S 

17 
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Judge \ ukis gov eminent delegates to the Third L N Conteienee on the L iw ot the Se i \gam 

in in ittempt to portnv its position as within the m unstieam Defend int neglects to infonn this 

Court that it is reiving on an isol ited position 

it entirely incorrect to conclude that Howland and Baker Islands ire rocks under Article 

121(1) It is notew orthy th it no St ite has ev er raised such an argument w ith regard to these 

isl inds which share characteristics with manv ot the islands throughout the Pacific Indeed 

neighboring Kmbati has not challenged the establishment by the I nited States of its EEZ off of 

Baker md Howland Islands Smith Expert Rebuttal Report pages 1 4 (AtUchment B) Kmbati 

has agreed that the vessel was not fishing in the Kiribati EEZ at the time alleged in the complaint 

(V an Dyke Deposition Exhibit 7 Attachment 1 the same telegram from the U S Embassy in 

Suva prepared in the course ot the Embassy s diplomatic mission to the Department ot State 

retrieved by the custodian of the telegram) Roach Declaration at page 4g (Attachment A) In 

sum the one State that has the most direct interest in whether the United States has properly 

established an EEZ off of Howland and Baker Islands has not protested the validity ot that L S 

EEZ This Court should not lose sight ot the significance ot this fact Defendant claims that it 

was in the waters of Kiribati postures that it is standing for the rights of Kiribati and implies 

11 
that Kmbati would endorse the defense The fact that Kiribati did not do so illustrates the fallacy 

ot Defendant s argument 
21 

7 , Finally the Court should consider the implications ot Defendant s argument that an 

23 uninhabited island necessarily is a rock under \rtiele 12I(j) L nder Defendants reasoning a 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

26 

27 

2S 

country would lose junsdiction if it decided as the L nited States has done to make outlying 

islands a nature preserve and not to develop the land tor icsidential industrial or commercial use 

IS 

file:///rtiele


1 
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11 

14 

19 

20 

24 

This would not only be b id pohcv but could not have been the intent ot the drattcis ot Article 

121 (i) toi m mv ot the othei prov isions ot the C on\ eiition ire specific Ulv designed to protect 

md preserve the marine env n onmcnt Fortius md ill ot the iboveieasons the Court should 

icject Defendants erroneous md misguided itteinpt to dcpnve the L nited States ot its legitimate 

^ mantime jurisdiction 

7 
V CONCULSION 

Defendant s legal arguments are without merit and seive onlv to demonstrate a deceptive 
8 

9 

I o and inadequate effort on the part of the Defend rnt to further ev ade the laws of the L nited States 

1' Those laws are designed to protect and manage its Picitie Ocean resources Defendant has 

12 

chosen not to comply with those laws and once caught has presented sweeping and outlandish 

irguments to escape the consequences ot its illegal actions Defendant further demonstrates a 

I s disregard for the law and mtematronal relations and norms Defendant s baseless Motion should 

'^ be denied 
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DECLARATION OF J ASHLEY ROACH 

1 My name is J Ashley Roach I am currently an attomey adviser m the Office of the 
Assistant Legal Adviser for Oceans International Environmental and Scientific Affairs U S 
Department of State where I have served since October 1988 I hold a Masters Degree in Public 
International Law and Comparative Law with highest honors from George Washington 
University Law School I am also a retired Captain m the Judge Advocate General s Corps of 
the Umted States Navy I have written extensively on matters related to the law of the sea, 
including (with Robert W Smith) the book United States Responses to Excessive Maritime 
Claims second edition published by Martmus Nijhoff in 1996 

2 The Office of the Legal Adviser among other duties provides legal advice and opinions 
to the Department of State and other government agencies on the law of the sea, including the 
interpretation and application of relevant treaties and customary international law 

3 Among my responsibilities m the Office of Legal Adviser has been to provide legal 
advice on the United Nations Convention on the Law of the Sea, as well as interpretation of that 
Convention and international oceans law I have assisted in the drafting of the official United 
States interpretations of the Convention 

4 I am familiar with the vanous arguments raised by the defendant in this case and have 
read the Defendant s Motion to Dismiss for Lack of Subject Matter and In Rem Jurisdiction the 
Memorandum of Points and Authorities in Support thereof the undated Expert Report and 
Declaration dated October 26 2007 of Professor Jon Van Dyke the Declaration dated October 
25 2007 and Expert Report dated August 24 2007 of Scott B Edmonds and the depositions of 
Professor Van Dyke taken on October 31 2007 and Mr Edmonds taken on November 1 2007 I 
have also read the August 2007 report, the Expert Rebuttal Report dated September 24 2007 
and the deposition taken November 2 2007 of Dr Robert W Smith 

5 Pursuant to the decision of President Reagan announced on July 9 1982 (IT Public Papers 
of the Presidents Ronald Reagan. 1982 (1983) pages 911 912) the United States did not sign 
the Umted Nations Convention on the Law of the Sea (Law of the Sea Convention) during the 
period it was open for signature i e from 10 December 1982 until 9 December 1984 (see article 
305(2)) Although the Law of the Sea Convention (along with the 1994 Agreement Relating to 
the Implementation of Part XI of the Convention) was submitted to the Umted States Senate for 
its advice and consent on October 7 1994 (Senate Treaty Document 103 39 
http //higar senate gov/sfrc/pdi/presidentialmessage pdf) the Senate has not yet given advice 
and consent, and the Umted States has not become a Party to the Convention As such the 
Convention is not a treaty for purposes of U S domestic law Defendant s Memorandum of 
Points and Authorities in Support of Defendant s Motion to Dismiss page 5 lines 5 7 and page 
16 line 10 incorrectly state that the United States has signed the Convention 

6 As a threshold matter it is my legal opinion that the Law of the Sea Convention is not 
invocable by the defendants in this case With regard to the Law of the Sea Convention the 
Umted States is not a Party As such the Convemion is not a treaty under United States law 

1 
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and is therefore by definition, not a self-executing treaty Even if the United States were a Party 
to the Law of the Sea Convention, it would not be mvocable by a defendant in a forfeiture case 
As reflected m the December 19,2007 report of the Senate Foreign Relations Committee, the 
Convention (with certain exceptions not applicable here) would not be self-executing and, in the 
view of both the Committee and the Executive Branch, the Convention would not "create private 
rights of action or other enforceable individual legal rights in US courts Convention on the 
Law of the Sea. S Exec Rep No 110 9, at 18 and 23 (110th Cong 1st Sess 2007) This is the 
most recent and official Executive Branch interpretation of the Convention (See also United 
Nations Convention on the Law of the Sea. S Exec Rep No 108-10 at 15 and 20 (108th Cong 
2°" Sess 2004) http //luear senate gov/sfrc/pdf/seareport pdf) 

7 The Defendant and its experts assert that Howland and Baker Islands are "rocks' within 
the definition of article 121(3) of the Law of the Sea Convention (article 121(3)), and thus that 
the Umted States may not establish an Exclusive Economic Zone around them It is my legal 
opinion that the Defendant and its experts are mistaken 

a. Article 121(3) provides Rocks which cannot sustain human habitation or economic 
life of their own shall have no exclusive economic zone or continental shelf If is clear based 
on my review of the materials in this case that the Defendant and Professor Van Dyke think that 
if there is no present human habitation on an island then it cannot sustain human habitation 
and is thus a rock under article 121(3) See eg Van Dyke Deposition 71 74 77-78 84 116-
120 The Defendant and Professor Van Dyke take the view that even if there had been habitation 
on an island in the past, if there is no habitation on the island today, then it is necessarily a rock. 
Id In my opinion this is not a correct interpretation of article 121(3) and is contrary to the plain 
language of article 121(3) Article 121(3) uses the formulation cannot sustain human 
habitation not do not support human habitation' The question posed by article 121 (3) is 
whether the feature at issue is habitable Contrary to the Defendant s view there is no 
requirement that the feature actually be inhabited A review of the history of Howland and 
Baker shows that both islands have been inhabited in the relatively recent past Van Dyke 
Deposition 107-120 and Exhibits 8 15 Further there is no evidence in the record that they will 
be uninhabited in the future Accordingly the Department of State does not view either island as 
a rock under article 121(3) 

b The Defendant and Professor Van Dyke rely heavily on what they assert is state 
practice showing that Howland and Baker are rocks under article 121 (3) Professor Van Dyke 
incorrectly portrays the facts and the concept of state practice State practice refers to the 
subsequent practice in the application of a treaty text which establishes the agreement of the 
parties regarding its application It refers to the way a text is actually applied by the parties If 
the practice is consistent and is common to or accepted by the parties the subsequent practice is 
usually a good indication of what the parties understand the text to mean Anthony Aust 
Modem Treaty Law and Practice 194 (Cambridge University Press 2000) Professor Van Dyke 
cites several cases involving disputes between countnes as whether a particular feature is a rock 
under article 121(3) Van Dyke Declaration 15 19 Van Dyke Deposition 35-36 51 54 citing 
Senkakus/Diaoyu Dao dispute Okmotonshima dispute Dokdo/Takeshima dispute Spratly 
Islands dispute The very fact that the proper charactenzatron of these features is disputed 



completely undercuts Professor Van Dyke s assertion that state practice shows that these features 
are * rocks' under article 121 (3) It is entirely inappropriate to rely on disputed features as 
examples of state practice for m each case there is a state taking exactly the opposite position 
The one unambiguous example of state practice cited by Professor Van Dyke (Declaration 14-15, 
Deposition 29 34,75-76), the UK's determination that Rockall is a rock and not an island, if 
anything supports the U S view that Howland and Baker are not rocks Rockall is a tiny, sheer 
walled uninhabitable feature, a fraction of the size of Howland and Baker Van Dyke Deposition 
184 and Exhibits 2 5 25 Smith Deposition 102 104 

c State practice supports the U S view that Howland and Baker are not rocks under 
article 121(3) There are many examples of relatively small uninhabited features around or from 
which countries have established Exclusive Economic Zones Of direct relevance to this case, 
Kmbati has claimed its EEZ measured in part from McKean Island a feature quite similar to 
Baker Island Edmonds Deposition 14-15 and Exhibits 1 2 and 8 
http //www pacificislandtravel com/Kmbati/about destm/mckean html Other examples include 
France which in the Pacific and Indian Oceans has established EEZ s around islands m French 
Polynesia, French Southern Ocean islands (Kerguelen Islands) Australia around Heard Island 
islands of the Mozambique Channel and Clipperton Island Fiji has established an EEZ around 
Ceva i-Ra (Thjeva i Ra) Mexico has established an EEZ around Clarion and Roca Portida islets 
in the Pacific Venezuela established an EEZ around Aves Island (Van Dyke Deposition 23 39 
Smith Deposition 100) The Umted States gave full effect to Aves Islands in the Maritime 
Boundary Treaty between the Umted States and Venezuela of March 28, 1978,23 U S T 3100, 
in doing so, the Umted States recognized Venezuela s right to claim an EEZ from Aves Island 
The Umted States has established an EEZ around Maro Reef in the Northwest Hawaiian Islands, 
Palmyra Atoll Kingman Reef and around Howland and Baker (60 Fed Reg 43825 43828 
43829 Aug 23 1995 Department of Defense Maritime Claims Reference Manual page 664 
and Table CI T286 
fattp//wvvwdhcmil/whs/directives/corres/20051m 062305/Umted States Amenca.doc Van 
Dyke deposition 45) Professor Van Dyke admits in his deposition pages 121-122 126 that 
among Pacific Island nations there will be winners and losers under his interpretation of article 
121(3) necessarily suggesting that they have established EEZ s around uninhabited islands that 
he would consider 'rocks ' The admission that several Pacific Island nations have established 
EEZ s off of features that he would consider "rocks" undercuts his position that state practice 
supports his view 

d Professor Van Dyke relies on mantime delimitation cases to support his view that 
Howland and Baker are rocks (Declaration 19 20) None of these cases specifically addressed 
article 121 (3) Rather they were cases under article 74 of the Law of the Sea Convention, an 
entirely different body of law applying entirely different legal questions from those that have 
been raised in this case Professor Van Dyke stated in his declaration page 5 paragraph (d) that 
"the decisions made by both Nicaragua and Honduras that five small cays east of their coasts 
(Bobel Cay Savanna Cay Port Royal Cay South Cay and Edinburgh Cay) should generate only 
12 nautical mile temtonal seas and should not generate EEZs (emphasis added) The 
judgment of the International Court of Justice in this case Case Concerning Territorial and 
Maritime Dispute Between Nicaragua and Honduras in the Caribbean Sea October 8,2007 



http //www icj-
cn ore/docket/files/120/14075 pdf?PHPSESSD>bel85£20d250a4acelf4068d9ad9963c. at 
paragraph 137 on page 40, states that these features 'fall within the definition and regime of 
islands under Article 121 and "notes that the Parties do not claim for these islands any maritime 
areas beyond the temtonal sea" (This point is repeated in paragraph 262 on page 72 of the 
Court's judgment) However, in paragraph 303 on page 83 the Court observes that 

"As a 12-mile breadth of temtonal sea has been accorded to these islands it becomes 
apparent that the temtonal sea attributed to the islands of Bobel Cay, Savanna Cay, Port 
Royal Cay and South Cay (Honduras) and Edinburgh Cay (Nicaragua) would lead to an 
overlap in the temtonal sea of Nicaragua and Honduras m this area, both to the south and 
to the north of the 15th parallel 

Where the temtonal seas from these islands overlap there can be no EEZ measured from these 
islands Accordingly it is incorrect to state that Nicaragua and Honduras decided that these 
islands should not generate EEZs 

e Professor Van Dyke relies heavily on a separate opinion of Judge Budislav Vukas of 
the International Tnbunal for the Law of the Sea (The Volga Case (Russian Federation v 
Australia) Case No 11, Prompt Release, Judgment Declaration of Judge Vukas ITLOS Reports 
2002,42 International Legal Matenals 178 181 (2003) http//www itlos org/start2 en html (case 
no I I ) ) (Van Dyke Declaration 5-6 Van Dyke Deposition 23-26) Professor Van Dyke did not 
mention that no other judge on the 21 judge Tnbunal agreed with Judge Vukas view on the rock 
issue, which was not raised by Russia The judgment of the Tnbunal and the other three separate 
opinions each accept that Heard Island and the McDonald Islands generated an EEZ In an 
earlier case before the Tnbunal Judge Vukas questioned whether the establishment of an EEZ 
off the shores of the uninhabitable and uninhabited Kerguelen Islands was in accordance with the 
Convention The Tnbunal s judgment and the six separate opinions each did not question the 
validity of the EEZ around those islands (The Monte Confurco Case (Seychelles v France), 
Case No 6 Prompt Release Judgment, Declaration of Judge Vukas 
http //www itlos org/start2 en html (case no 6) ) Both of these cases involved prompt release of 
fishing vessels arrested for violation of the EEZ regulations of Australia and France 
respectively Most of the members of the Tnbunal that heard both cases were like Judge Vukas 
government delegates to the Third UN Conference on the Law of the Sea 

f The definition of a nation sboundanes including its EEZ is a uniquely sovereign 
determination This determination is not subject to challenge by a defendant in a forfeiture case 
Only another sovereign may challenge such an establishment of an EEZ 

g Not only has Kmbati has not challenged the establishment by the United States of its 
EEZ off of Baker and Howland Islands but it has agreed in such establishment Smith Expert 
Rebuttal Report page 3 paragraph 10 Kmbati has agreed that the vessel was not fishing in the 
Kinbatr EEZ at the time alleged in die complaint (Van Dyke Deposition Exhibit 7 Attachment 1 
the same telegram from the U S Embassy in Suva prepared in the course of the Embassy s 
diplomatic mission, to the Department of State retrieved by the custodian of the telegram) 



h The Defendant and its experts assert that their interpretation of article 121 (3) reflects 
customary international law The Umted States has not said that their interpretation of article 
121 (3) is customary international law It is a sovereign decision, not a decision of a defendant in 
a forfeiture case as to whether a particular provision of the Law of the Sea Convention reflects 
customary international law Whether article 121(3) is customary international law is beside the 
point since the Defendant s interpretation of article 121(3) is clearly not customary international 
law It conflicts with the plain language of the Convention, the practice of other nations and the 
Executive Branch s declaration of its EEZ which was previously announced m the Federal 
Register (60 Fed Reg 43825 43828 43829, Aug 23 1995 reprinted m Department of 
Defense Mantime Claims Reference Manual page 664 and Table CI T286, 
http //www dticmil/whs/directives/corres/20051m 062305/United States Amencadoc) 

I hereby declare under penalty of perjury that the foregoing is true and correct 

Executed this 20th day of December 2007 Washington, D C 

C J i ASHLEY ROAfcH 
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TAGS EFIS PHSA PBTS KR FQ HQ RM 
SUBJECT KIRIBATI F/V MARSHALLS 201 WAS OVER THE LINE 

REF REO MURPHY-AUSA SCHWAB TELCON5 AND E-MAILS OF 02/21/07 AND 
PREVIOUS 

1 Kiribati Ministry of Foreign Affairs Permanent Secretary Elliot 
All (the highest ranking career official in the ministry) told 
embassy Suva on February 22 2007 that the government of Kiribati 
would not/not make a submission in u s court proceedings against 
the F/V MARSHALLS 201 (Civil Case 06-00030) in support of the 
defendant s claim to have been fishing in Kiribati's EEZ All's 
comments came after reviewing the complaint filed with the u s 
District Court for Guam and after consulting with the Kiribati 
Ministry of Fisheries and Marine Resources Development (MFMRD) 

2 On February 19 2007 MFMRD Vessel Monitoring System (VMS) 
Officer loneba Temoai provided us with an electronic snapshot of F/V 
MARSHALLS 201 s VMS track for the period August 2006-February 2007 
This track first records the vessel as being inside Kiribati s 
(Phoenix islands) EEZ at 1 28 A M on September 8 2006 having 
crossed from the U S (Howland and Baker) EEZ and last records it 
in Kiribati's EEZ at 9 38 P M on September 8 headed back into the 
U S EEZ loneba s message which we have forwarded to the U S 
Attorney s office in Guam says that the snapshot indicates that the 
vessel was not in Kiribati waters during the incident Foreign 

Current Class UNCLASSIFIED Page 1 

Current class 
Current Handling 
Document Number 

UNCLASSIFIED 
n/a 
2007SUVA00121 

page 2 

Channel n/a 

Page 1 



messages13 
Affairs All reiterated that position to us 

3 Background According to information provided by the u s 
Attorney s office in Guam (ref), The u S Coast Guard arrested the 
RMl-flagged F/v MARSHALLS 201 on 9 September 2006 after it was 
observed fishing within the u s E E Z around Howland and Baker 
islands on 7 and 9 September The u s Attorney s office via NOAA 
and the Department (OES/OMC) asked for post s assistance in 
determining if the government of Kiribati planned to support the 
defense assertion that the locations where the F/V MARSHALLS 201 was 
observed fishing were, in fact within Kiribati s claimed EEZ The 
bottom line is that it does not and has, in fact reached the 
opposite conclusion that the vessel was in u S waters as alleged 
in the complaint 
Dinger 
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RlPORT ON THE 

M VHMI VI LS 201 SEPTEMBER 2006 

INCIDENT \ND ITS RELATIONSHIP 

TO T H E I M T F D S T \ T E S 2 0 0 N U FICVLMILE 

E\CLLSI \ E ECONOMIC ZONE LIMIT 

DR ROBERT W SMITH1 

\ IGIST 2007 

Summary 

1 This paper examines the fishing enforcement boarding and investigation bv 
the L nited States Coast Guard against the fishing vessel MARSHALLS 201 on 9 
September 2006 This report analvzes the location ot this enforcement action with 
regards to the exclusive economic zone limit claimed and published bv the United States 
The conclusions reached are 1) the limits of the L S exclusive economic zone have been 
published in the official L S Federal Register and available to the international 
community and 2) the location where the U S Coast Guard reports that the Marshall 
201 was fishing illegally is within the U S exclusive economic zone 

The Enforcement Action 

2 On 9 September 2006 the Marshall 201 a foreign fishing vessel flagged in the 
Marshall Islands was detected fishing illegally in U S waters by rhel S Coast Guard 
(L SCGC Vv alnut) The location of the v lolation w as reported b > the Coast Guard at 

02-05 667 S , 175 59 53IW ' 

This location is southeast of Baker Island a L S possession in the central Pacific 
Ocean The location is more than two nautical miles inside the U S exclusive economic 
limit 

The Lnited States claim to an Exclusive Economic Zone 

1 Ihe United States claim to an exclusive economic zone (EEZ) was made by 
Presidential Proclamation No ^010 on March 10 1981 The outer limit ot the EEZ is a 
line established in such a manner that each point on it is 200 nautical miles from the 
baseline from which the breadth ot the temtonal sea is measured 4 In areas where the 

\fv re ume i JiUehed in ihe \nnex fo ihi Rep in 
Summin. t K n i S l h u l i cF run l ( i p 3 1 / S ! P ;OMci 1 j'H3nZ StP (i 6 p _D1 6-4"1 

The alculdinn n p rt rmed in mv pre ence bvthcNa\i anr i f (he LSCOC Htdlv I VV U#B 10) 
\u„u t Ji l l" in dSperry VMS fcCDISN 
' reJerul Register \ >l W No lf>3 \u t u I 13 I W J i - m : s 
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I mtcd States LFZ o\crl ip the EEZ el inns ot toieign neighboring States the L nited 
Stitts has stitcd the following 

The Government ot the L nited States ot America has been is and will be 
engaged in consultations and negotiations w ith governments of neighboring countries 
ecmcemmg the delimitation ot areas subject to the respective jurisdiction ot the L nited 
States and ot these countries 

The limits ot the exclusive economic zone ot the I nited States as set forth below 
are intended to be without prejudice to an> negotiations with these countries or to any 
positions which mav have been or mav be adopted respecting the limits ot maritime 
jurisdiction in such areas 

4 The limit of the United States EEZ seaward ot Howland and Baker Islands is 
described in the 1995 Federal Register notice as follows 6 

The seaward limit of the exclusive economic zone is a line 200 nautical miles 
from the baselrne from which the temtonal sea is measured except to the southeast and 
south of the Howland and Baker Islands the limit of the exclusive economic zone shall be 
determined by straight lines connecting the following points 

1 0"14 30 N 173 08 00 W 
2 0°14 12 S 173° 27 28 W 
3 0°43 52 S 173° 45 30 W 
4 1 04 06 S 174°17 41 W 
s I 12 39 S 174° 31 02 VV 
6 1 14 52 S 174° 34 48 Vv 
" 1 52 36 S 175°34 51 W 
8 l°59 17 S 175°45 29 VV 
9 2° 17 09 S 176° 13 58 VV 
10 2 32 51 S 176° 38 59 VV 
11 2 40 26 S 176° 51 03 W 
12 2 44 49 S 176° ^8 01 VV 
13 2 44 53 S I "6° 58 08 W 
14 2 56 33 S 177° 16 43 VV 
15 2 58 45 S 177°26 00 W 

Ihtd 
/hid at 43S20 Prior to the 19X3 FEZ Proclamation the L S had implemented the Mae,nu on Fishery 

Con>enaii in and Management \ct on " March 19"" ^hich claimed an ex lusive fishery zone otTthe 50 
L S tatcs and )tt its territories and po es ions The ecographic description il the outer limit ot the 
ex lu ive f i hmc / me ^a publi hed in Public Notice i-6 Federal Register Vol -P \ o -14 March"' 
jg—» I293~ 40 The Fi JeralRegister notice has b en updated m everal oc a nns and ihe mo t urrent 
did >n that pr i Ic _c _raphic 11 rdmat Jctmingihe luter limit ol the Lmled State exclusive 

cc mimic / me limit i Federal Register Vol ftO Nl > Ih3 \ueu t 13 IWi 43*2^ 43S_9 This notice 
cites all the earlier Fidera/ Register notices It is ihe S9QS Federal \ottce that will be ited in this report 
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s The intern inonal eomnuinitv was put on notice bv the publishing at the 
LAOcjaphieal coordinates in the Federal Register md it was expected that anv users were 
responsible to know the extent ot the L nited States EEZ ott the s{J L S states and the 
territories and possessions of the L nited States 1 understand that L S law (title 44 L S 
Code. Section I M)") provides that publication ot a document such as the LS EEZ limits 
in the Federal Register is sufficient to yve notice ot the contents ot the document to a 
person subject to or affected bv it 

6 Anv ship nav igatmg in the high seas such as in the area of the L S EEZ limit 
to the southeast ot Howland and Baker islands would have a Global Positioning System 
(GPS) and or a GPS based plotter on board At the time ot the enforcement action the 
M ARSH ALLS 201 had this equipment av ailable tor use bv the captain and crew of the 
vessel Thus using the list ot geographical coordinates as given in paragraph 4 above a 
navigator knows precisely where he was with regards to the United States EEZ limit 

n This list of 15 points shown in paragraph 4 above is a median line between the 
L'nited States (Howland and Baker Islands) and Kiribati (which include Gardner Island 
Mckean Island and Canton Island) A median line is that line which is equally distant 
along its entire length between the coastlines ot the two States The median line as 
defined in paragraph 4 above was calculated using the best information available that 
depicted the coastlines of the United States and Kiribati 

Map of Claimed and Potential Maritime Zones in the Central and South 
Pacific 

8 The map titled Clarmed and Potenttal Maritime Zones in the Central and 
South Pacific as found on the MARSHALL 201 was first made by the author in the late 
1980s following the completion of a Pacific regional fisheries negotiations It is a small 
scale map with a geographical range from 29 degrees North latitude to 28 degrees South 
latitude and from 130 degrees VV est longitude to 135 degrees East longitude It depicts 
the Limit ot Treaty on Fisheries Between the Governments of Certain Pacific Island 
States and the Government of the United States of America the 200 nautical mile 
exclusive economic zones 200 nautrcal mrle fishery jurisdictions claimed archipelagic 
waters negotiated maritime boundaries potential maritime boundaries (with hypothetical 
median lines shown) and the United States Exclusive Economic Zone limits There is a 
legend that lists the negotiated maritime boundaries w ith the date of aignatuie and the 
date the treat) entered into force if applicable There is also a listing tor those States 
claiming Exclusive Economic Zones and those claiming an Exclusive Fishing Zone 

9 This map of claimed and potential maritime zones in the central and south 
Pacific has been updated three times with the 3rd revision dated July 2001 The primary 
reason tor the updates was to show more agreed maritime boundaries The intent of the 
map was first and foremost to provide Lnited States government officials an illustrative 
map ot the reyon and to show the extent ot the newly agreed upon Pacific fishery treaty 
It has also been used bv L S government officials to i,ain a general understanding of 

C mdmon and t-\ iluauon Survev Report bv Jurj.en Lnterberg OLA J i)6 S42 CS 



where L S m uitime jurisdiction is cxciciscd in this icyon While the scale ot the in ip 
docs not allow precise plotting ot positions one purpose ot the map was to show the 
general ireas ot all claimed EEZs and fisherv zones m the Pacific Vetual boundanes 
tike on no dimension 

10 This map was produced b\ the State Department However the official claim 
bv the Lnited States to an exclusive economic zone is the list ot geographic coordinates 
published in the Federal Register This map has nev cr been sold as a commercial 
product or intended to be used tor navigational purposes It was produced tor illustrative 
purposes onl\ Over the years copies ot this illustrative map were requested bv non L S 
entities and printing of additional copies accompanied map revisions It is believed that 
the map likely was distributed at certain international meetings such as at the annual 
meeting ot the Pacitic fisheries treaty to illustrate EEZ areas within the fishery treaty 
area The extent of the distribution of this map is unknown to the author 

Kiribati EEZ Claim 

11 The Government of Kmbati claimed a 200 nautical mile exclusive economic 
zone in its Maritime Zones (Declaration) Act 1983 No 7 ot 16 May 1983 In areas 
where the Kiribati EEZ overlaps that of its neighboring foreign States its EEZ claim 
extends to the median line Specifically its 1983 law states in Article 7(5) 

Where the median line is less than 200 nautical miles from the line which the 
breadth of the temtonal sea is to be measured the outer limits of the exclusive economrc 
zone extend to the median line 

12 During my career at the State Department from 1975 to March 2006 I was 
not aware of any diplomatic correspondence from the Government of Kmbati 
complaining about the median line that the L nited States established for the limits of its 
exclusive economic zone in the areas adjacent to Kiribati 

\ Pr te or Br unlie rrc tlv p unt ut in hi treatise m \lricanb undanes a bi undarv ha no 
breadth lanBrtunhe tjnean Boundaries I I if,al and Diplomatic Ene\elnpedia C Hurst and 
( i mpjny London 19 9 pn 3 

file:///lricanb


Dr Robert W Smith 
August 200" 

C ompcnsation 

1 Study review icports and report generations S240 hour 

2 Tcstimonv 

a DepObilions S240 hour 

b Trial S 1 080 halt dav 

e Trial S2 160 full day 



Vnne\ 

Curriculum \ itae of 

DR ROBERT VV SMITH 

PROFESSION M, EXPERIENCE 

C U R R E N T G E O G R A P H I C C O N S U L T A N T A N D A D V I S O R 

\dvise on all ispeets ot ocean policies and planning including developing strategies tor 
exploring and exploiting offshore resources in an environmentally sound manner Provide 
geographical and technical expertise tor maritime boundary delimitation and arbitration offshore 
jurisdictional claims sovereignty disputes and the development of offshore energy resources 
W rite position papers to support policy decisions on the rational development and management of 
marine resources Provide technical and geographical expert testimony in domestic and 
international courts Clients include the Government of Guyana British Gas Thailand 
ExxonMobil International Mapping Associates the L S Department of Justice and several 
international law firms 

1975-2006 G E O G R A P H E R U S D E P A R T M E N T O F S T A T E 

\s the L S government expert on maritime boundary and jurisdictional issues I assisted in the 
development and implementation of L S ocean policy I was responsible for the technical and 
geographical aspects ot negotiating h S bilateral maritime boundaries and establishing U S laims to 
marine jurisdiction In this role I coordinated the L S effort to develop technically accurate and precise 
boundaries and outer limits for the temtonal sea contiguous zone exclusive economic zone and the 
continental helf For theestabli hment of L S maritime limits I assured that all L S claims were in 
accordance to the international law of the sea principles using modem charting techniques I represented 
the L S Government at international meetings and conferences including United Nations meetings on 
ubjeets if my expertise 

My Slate Department areer was pent in two offices in the Office ot The Geographer t \̂ ~"> S7) 
where I served as the Chief ot the International Boundary and Resource Division where I managed several 
geographic analysts and then I became the Special A sistant of Ocean Affairs and Policy Planning From 
19H" to March 006 I was the geographer for the Office ot Oceans Vtfairs Throughout my State 
Department career I oversaw and was the principle author of the State Department s Limns in the SKIS 
tudies in whi h analyses are given on the late practice of maritime laims and boundaries Other related 
xpenence during my State Department areer included 

United Stales Representative to 

L nited Nations 1 V States Parties Meeting for the Law ot the "sea Convention 2003 
Caribbean Maritime Boundary Conference (Mexico City ) 200A 
L nited Nations Conference on Maritime Boundary Delimitation (999 
L nited Nations Conference on the Continental ^h» If 199T md 1995 
L nited Nations Conference in the Maritime Baseline 198" 
Internatioml Hv ilrogr iphic Orgim/at ion Lavv of the Sea Group of 

technical Fxperts I98D 
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Lmted States Department of State Representative to Ptpi r tnunt t the Interior s Outer 
Continent^ "-belt xdvisorv Committee _002 2lH)b 

Member N itional *-«ecuriiv Council Inter igenev Committee on the L s 
Biselme 1<>~5 2006 

Lnited States Delegations 

Head of Delegation Mijor Maritime Powers Meeting 1*W8 Fokvo 
199" London 

Delegation Member numerous bilateral and multilatenl 
negotiations including maritime boundaries International Court 
ot fustice boundarv ease (L S vs Canada Gulf ot Maine case 
1984) fisheries and law of the sea meetings 

United States Expert Witness jn Supreme Court cases 

U S vs Alaska (1985 1980) 
L S vs Louisiana (Mississippi 1986) 
L S vs Maine (Mass 1982) 
L S vs Maine (R I 1981) 

Lmted States Department of State Deputy Member Lnited States 
Board on Geographic Names (1979 83) 

TEACHING 

2004-2005 Georgetown University Adjunct Professor 
Course taught Political Geography of the Oceans 

2005 0" 2002 Rhodes Academy Lecturer 
(Law of the Sea course Rhodes Greece) 

1991 2005 International Boundary Research Lmt Instructor maritime boundary 
workshops (Durham England and London England—about 7 times) 

1994 World Affairs Program Roval \ iking Cruise I me lecturer 

1976-1980 George Mason University \djunct Professor 
Courses taught Marine resource management world 
geography 

l9"4-"5 University of North Carolina Chapel Hill Instructor 
Course taught cultural geography 

14~2 University of Rhode Island Instructor 
t ourse taught political geogr iphy 
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O T H F R P R O F E S S I O N A L A C T I V I T I E S 

Fxpert V\ itness n Ivh ill ot the Gov e rnment ot Gu\ ana m the Rt put lie ot Cuv ma v s Repvil lie 
ol Su rnume Maritime Bound irv \ rb i tn t ion under \nn tx \ II ot the L nited N itions 
C nvention on the L uv ot the S^a (M irch December 2006) 

Board of Advisors International Bound i n Research L nit (IBRL'l Lmversitv ot 
Durham England i,l"W0 -001) 

Adv isory Board e / itu (1989 1995) 

Secretary International Geographical L nion Marine Geographv study Group (1^86 8") 

Editorial Board 77/ I /rv./;// / e,t c.r // // r (1982 86) 

Member Advisory Council at the Conference of International Straits of the V\ orld 
Bellagio Italy (19"6) 

HONORS 

Department of State Superior Honor Award 2000 1984 
Department of State Meritorious Honor Award 1988 I9~7 
Department of Justice Commendation 1989 

University of North Carolina Chapel Hill 
PhD Geography 1980 
Dissertation -X. Geographical Vnalvsis of the North Sea 

Continental Shelf Cases 
University of Rhode Island 

M \ Geogriphy 1973 
Thesis \ n Analv sis of the Concept Strategic Quality of 

International Straits V Geographical Perspective with 
Foiuson Petroleum Tanker Transit and on the Malacca Strait 

Bucknell University 
B \ Political Science 1971 

L E C T U R E S A N D S P E E C H E S 

The Lmted States Mexico WesternGap Treaty I aw of the Stfa Institute lonference Harte 
Institute Texas \&M Corpus Chnsti March 200^ 

The Need for Offshore Certainty I h e S t i t e o f \ffnrs of Maritime Boundaries in the 
C inbbtan Intern itional Conference i n \ehiesmg Fiseal ^tibilits in L cistream Oil and Gas 
Houston November 2006 
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M uitime Be undin Ntgotntions \ itu ml C onsidentions md the L s Mexico Fxperience 
Intern ttu nal Contertiict on \dv m ed Intern itie ml Bi un I irv Pis), utts in Oil m d o i s 
I on ton (lune 2006) 

Mintinu Cliims and Bound tries in the \rcttc C 'lumt ia Lmversitv (fmuirv _006) 

Hot Sj.ots ot Maritime Boundarv Disputes -Global Impact on Oil and G is Interests 
Conference on Intermtional Border Dispute Resolution Houston (September _004) 

Maritime Boundm Negotiations National Consider itions \dvisorv Board on the I aw ot the 
sea Conference International Hvdrognphie Orgam/ition Monaco (October 200<) 

Political Geognphv of the Oceans Wood row V\ tlson school ot Public md 
International Affairs Princeton Lmversitv (November 2002) 

Issues in International Oceans Policy Lmversitv of \ irgmia School of Law (March 
2002 0") 

Future of Islands Delimitation and Development SE APOL conference on Ocean Governance 
and Sustainable Development Bangkok (March 2001) 

International Maritime Boundaries Impact on Oil and Gas Interests Resolving International 
Border Disputes Global Business Network Ltd London 2000 

Geography and L S ocean policy Bucknell University (March 2002 April 1989) 

Baselines Nformal Straight and Archipelagic Institute of Petroleum International 
conference on Oil Under Troubled Waters An Introduction to Maritime 
Jurisdiction and Boundary Disputes London (November 2000) 

International Maritime Boundaries Impact on Oil and Gas Interests Global Business 
Network Limited Resolving International Border Disputes (London July 2000) 

United States-Canada Maritime Boundaries A Study of Negotiations \rbitrahon and 
Management Korea Maritime Institute Conference on Marine Policy and the 
Korea Economy Issues and Opportunities (Seoul Korea October 1998) 

Navigation Considerations in Fast Asian Waters Geopolitics and International 
Boundaries Research Centre s Conference on Island and Maritime Disputes of 
South East Asia (I ondon Mav 1993) 

United States - Russia Maritime Boundary International Boundary Conference 
Durham Lmversitv (Durham England July 1991) 

The State Practice of National Maritime Claims and the law of the Sea Lmversitv of 
V irgmia School of I aw conference nn Stale Practice and the 1982 I aw of the Sea 
Convention (Cascais lortugal April 1990) 

Navigition md Overflight Rights in the I aw of the S*a C annon Air Force Base ( \pnl 1986) 

I aw of the Sea md the Lmted States Bucknell University ( \pnl 1986) 
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Ihe c topolitics ot the \rctie ^2 m n m l meeting of the Vssoc t \ m i r i u n U ^ r \ i l w r s 
(Petr it Xinl 1X5) 

N Uioiul C lums md the Ceogrif. h\ ot the Vretie I m ot the s s i Institute Conference 
(Sin Frinciseo s ^ t t inner 19S4) 

L s c i m d i m M intime Relations md I jeogni. hie i l Vspects ot Foreign \ f tnrs Bucknell 
Lmversitv (Octoler 1984) 

Politic il Geot,raph\ md the law ot the sea Fist s troudsburg state College (Vp t I >S0) 

Geographic influences on the political and economic development in the Pacific Bucknell 
Lmversitv (October 19~Q) 

National Maritime Claims International s tudies Association 20" annual conference (Toronto 
March 19-P) 

Geognphv ot Maritime boundary delimitation Assoc of American Geographers annual 
meeting (New Orleans April 19"8) 

Books 

David A Colson and Robert W Smith (eds) International Maritime Boundaries \ o l V The 
American Society of International Law Martmus Nijhoff Publishers March 2005 

Jonathan I Charney and Robert W Smith (eds) International Maritime Boundaries 
Vol I \ The American Society of International Law Martmus Nijhoff Publishers 2002 

f Ashlev Roach and Robert W Smith United States Responses to Excessne Maritime 
Claims 2 'edit ion Martmus Nijhoff Publishers 1996 

I Ashley Roach and Robert W Smith Excessne Maritime Claims International Law 
Studies Vol 66 L S Naval War College 1994 

Robert W Smith Exelusne Economic Zone Claims 4/i Analysts and Primary 
Documents Martmus Nijhoff Publishers 1986 

Monographs 

Robert W Smith and Bradford I Thomas Island Disputes and the Law of the %ea \ n 
Examination of Soiereignty and Delimitation Disputes Maritime Briefing Volume 
2 Number 4 International Boundaries Research Unit 1998 

Robert W Smith N itional Maritime Claims 19^8 8D Geographic Research Study 
\ o 20 19HD Office of The Geographer L s Department of State 
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Book Chapters 

With J \ hlev R tch e i pi in se i Be undane in International Mant inu Boundarn V il V 
Colson md smith (tds) M irtmus Nijhott Put lishtrs _005 

With J AhlevR'ach Ka/akht in Ru la Uerbayan Ru ta Vzerbaiian Ka akh tan 
V/erbaijan Kizikhtan Ru la in International Maritime Boundaries Vol V Colson md 

smith (eds) VI u t inus Nnhott Publishers 2005 

With George Tift Legal Vspects of the Continental sfieit (chapter 1) in PeterJ Cook ind Chris 
M Carle ton (eds) Continental bhelfLimits Lite Scientific and Legal Interface Oxford 
Lmversity Press -000 

W ith j Ashlev Roach Navigational Rights and Responsibilities in International Straits 
(Chapter 14) in Tlte Strai ts of Malacca Hamzah Ahmad (ed) Pelanduk Publications 199" 

Joint Development Zones A Rev lew of Past Practice and Thoughts on the Future in 
Sustainable Dex elopment and Presen a t w n of the Oceans The Challenges of U \ C L O S and 
\genda 11 Moehtar Kusuma Atmadja Thomas A Mensah and Bernard Oxman (eds) The 
Law of theSta Institute 1995 

United States - Russia Maritime Boundarv In Maritime Boundaries V olume 5 of World 
Boundaries Gerald H Blake (ed) (Routledge 1994) 91 102 

Cuba United States Mexico United States Cook Islands United States New Zealand 
(Tokelau) - United States in Internat ional Maritime Boundaries Vol I Charney and 
Alexander (tds) Martmus Nijhoff Publishers 1993 

Navigational Issues in the Law of the Sea (Chapter 6) in Maritime Issues in the 1990s 
Dalchoong Kim et al (eds) Inshtuteof East ad West Studies Vonsei University 1992 

United States - Russia Maritime Boundary International Boundary Research Unit 
international conference 1991 

Establishing Maritime Boundaries The United States Experience In International Boundaries 
and Boundary Conflict Resolution C Grundy Warr(ed) International Boundary Research 
Unit Durham England 1990 

Geographic Considerations in M uitime Boundarv Dtlimitahons (Chapl t r l ) in Donnda G 
Dallmever and Louis DtVorsty Jr (eds) Rights to Oceanic Resources Martmus Nijhoff 
Publishers 1989 

Global M intime C laims The Current Status (Chapter 1) in Global Ocean Politics Dalchoong 
Kim Choon ho Park md V o Hang l e e (eds) Institute of East and West Studies Vmsei 
University 1989 

N ifional Claims mil the Gtographv ot the \rctic I iw if the Sea Institute s San Francisco 
conference 1984 
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11 

Ihe f ftect ot I xttn led VI int inu lunsdi turn on I md s n t i t ijmtv PISJ ut ts in The HS2 
( .omentum on tin Luu of tin s t , j Vlhert ken rs in I Bern ird Oxm in i Is) I >w v t tilt s^a 
Institute 19s A 

W i t h R e l e r t D Uo lc,son Lml i t t r i l i sm The W n e ot the Future (Chapter >) m I iw of the 
' xa L o n t i n m e OtiUonus and Probhm of Implementation Edw ird Mi Its md John King 
O imble teds) Ballm^er Publishing C mipanv 19~t> 

With Robert D Hodgson Boundaries •>! the Economic Zone (Chipter 10) in I iw of the sea 
Confereme Outeonte* and Problem of Implementation F iw ird Miles md [ohn King 
Gamble (eds) B vllmger Pul lishmg C ompanv 19~t> 

Ceiastal Planning m d Carteret (North Carolina) Fishermen in Carrying Capacity \ B a » n , f o r 
Coastal Planning D Godschalk and F Parker (eds) Umv of North Carolina Press 19"4 

Articles 

With/ Ashley Roach Straight Baselines The Need tor a Universally Vpplied Norm Oci /// 
Di eUpnieiit m i Intermit m l I n 31 4" 80 2000 

National Vlantime Claims Ocean Development and International Law Vol 20 1989 81103 

A Geographical Primer to Maritime Boundary Making Ocean Development and International 
Law Vol 121 2 1982 1 22 

Maritime Boundaries of the United States The Geographical Review Vol 71 1981 395-410 

Trends in National Maritime Claims Professional Geographer 12(2) 1980 216 223 

With Robert D Hodgson Boundarv Issues Created By Extended National Marine Jurisdictions 
Vie Geographual Reviete Vol 69 No 4 October 19"9 423 433 

W ith Robert D Hodgson The Informal Single Negotiating Text (Committee II) A Geographical 
Perspective Ocean Deielopment and Internat ional Laiv Journal Volume 3 Number 3 19"6 
225 259 

The Political Geographv of the Marine Environment T7»e Geographical Bulletin Vol 10 19"5 

An \nalysis of the Strategic Vttnbutes of International Straits \ Geographical Perspective 
Maritime Studies and Management 19"4 

Oceanborne Shipment of Petroleum md the Impact of Straits on V LCC Transit Maritime 
studies and Management 19~3 

Vuthor (or co author) of follow ing U S Department of State Limits in the Seas studies 
No 16 N itional Claims to Maritime Jurisdiction (41 8 revisions) 
No 62 Continental Shelf Boundarv India Indonesia \ugus t 2D ]9~O 
No 6l Continental shelf Boundarv I n n L \E (Dubai) September 10 19"'5 
No 64 C v ihn tnM/sh t If Boundan \rgentma Lruguav October _4 1 9 " 
No 6" Continental sht If Bound irv I n n Oman J m u i r \ I I9"6 
No 6S ferritonil Sea md Continent il shelf Boundarv G u i n t i Biss iu - Senegal 

March ID 19~6 
No b9 Mint ime Boundary Colombia Ecuador VpnM \9"b 

file:///nalysis
file:///ugust
file:///rgentma


No 
Ne 

No 
No 

Nc 

No 
No 

"1 
" l 

~4 
~ i 

~n 
—' 
~S 

Ci ntuieiitil sht l t Bound ir\ I ml md Sweden lime li P " 6 
M intmie Be undirv Bn^il L r u ^ u n s t j i t tmht r XQ [ t~h 
Miri tmu B o u n d m I RG L.PR October -> 1 »"o 
C m t m t n t i l shelf Bound irv md lomt Deve lopmen t /one l i p n Refullic it 

Kerc i S . t t t m l e r 2 19— 
sfriic,ht Biseluus uuha October 21 19— 
Maritime Be und tries India s n L mka Februarv 16 I9~S 
Maritime Boundarv India Mild iv ts md Maldives C I timed Economic Zone 

lul\ _4 |9~8 
No "9 Min t imt Boundines Colombia P m i m a November 1 19"8 
No S2 ^true,ht Biselmts Korea Jmuarv 22 19~9 
No S4 Min t ime Boundir \ Colombia Costa Rica Februarv 15 19~9 
No 85 Maritime Bound irv The Gimbia Senegal March 21 19"9 
No lb Maritime Boundarv Chile Peru July 2 19~9 
No 88 Maritime Boundarv Ecuador Peru October 2 19"9 
No 90 Continental Shelf Bound try Italy Spam May 14 1980 
No 91 Maritime Bound uv Lmted States Venezuela December 16 1980 
No 92 Territorial Waters Boundarv Kenva Tanzania May 15 1981 
No 91 Continental Shelf Boundaries India Indonesia Thailand Vugust 1" 1981 
No 94 Continental Shelf Boundaries The Persian Gulf September 11 1981 
No 95 Maritime Boundarv France (Reunion) -Maurit ius April 16 1982 
No 9" Maritime Boundaries Costa Rica - Panama December 6 1982 
No 98 Archipelagic Straight Baselines Sao Tome and Principe November 1 1983 
No 100 Maritime Boundaries Lmted States Cook Islands and United States New Zealand 

(Tokelau) December 30 1983 
No 101 FIJI S Maritime Claims November 10 1984 
No 103- Straight Baselines Colombia April 10 1985 
No 104 Maritime Boundary Cuba Mexico September 10 1985 
No 105 Maritime Boundaries Colombia Dominican Republic and Netherlands Venezuela 

fanuary 22 1986 
No 106 Developing Standard Guidelines for Evaluating Straight Baselines with P Bernhardt 

and G Greiveldmger August 11 1987 
No 10" Straight Baselines U S S R (Pacific S e a o t j t p a n Sea of Okhotsk and Bering Sea) 

September 30 1987 
No 108 Vlantime Boundaries of the World (rev 1) November 30 1990 
No 109 Continental Shelf Boundary Turkev USSR and Straight Baselines USSR (Black Sea) 

with D Dzurtk September 28 1988 
No 110 Maritime Boundary Cuba United States Februarv 21 1990 
No 111 Straight Baseline Costa Rica Vugust 17 1990 
No 112 United States Responses tu Excessive Maritime Claims with A Roach March 9 1992 
No 111 Straight Biselmt CI urns Djibouti and Oman April 22 1992 
No 114 Iran s Maritime Claims March 16 1994 
No 115 United States United Kingdom Maritime Boundaries in the Caribbean April 11 1994 
No 116 Str ught Baseline Claims Vlbama and Egvpt Mav 6 1994 
No I P Straight Baseline Claim Chma July 9 1196 
No 118 straight Biselme Claim Pakistan December 20 1996 
No 119 Vlantime Bound irv Niue Lmt tdSta tes fulv M) 199" 
No 120 str i /ght Bast/me ami r trr / fornl Sea Claim Japan \ p n l M] 1998 
No 1_1 Str ii^ht Base line iin) Ft rnton il s» i ( J i im South Korea September If) 1998 
No 1_2 straight Biselme C laim Thnlmd evithS Monson Septembers 2000 
No 123 Uruguay s Maritime Claims w i t h s Monson N o v c m b t r 2 " 2000 
No 124 Straight Bistlme C lum Honduras June 28 _U0l 



No l_3 f untie i s VI uitime C hum md Bouitct tries Ft b r u m 4 _004 
N 12f> VI ildives VI uitime C 1 nms md Bound irits stptt mlvr s _0(b 
No 12" Tuw in s M iritime Cliims with V Roach Novemler l j _lHb 

Vilest 200" 
dr rw smith ' \ ihoo om 



F e d e r a l R e g i s t e r i l nO \ e l b ~ U e d n e s i i v Vugus t - 3 1 ->9ci N o t eb 4382o 

i ti 

i t i l el 

VI il 
u n d a 

IIS 

s p e 

P n a > Au and P iperveork Redueliun -Vet 
Statements 

F at t I c I n r i j icr 
\ i c s as an (i 1 m l h 
^ i i \ A e i he F s i r t 

r h H ub el I f 
ate ts r- p I accl al t pr s 

id le t i al n in i i i t r n a e 
e alua ii t app at is i a r let h ru of 

c mi u l r a ided 
ufcmssi i h u m a t r i l u n a r 

h e r ai re t la n h all the rr- \n si d 
Ic trat TI c uu 1 la o 

l immitior I i d e m n fcr i 
Felloe ship All fil i rt rds md Iher 

ate al u D r i u e t b r in t half I t i 
p p h c i n t 11 d r Luuied evi h 

feard tc an appli ant are ased bv those 
p rs^ni asso late I ah the c i rmission lor 
ih p j rpos ofs r i ng and e aluanng 
ppli auans The itormation ma alsc be 

-libelosed 1 a ori<rossicnal clfic in 
r spon e to an in juir o n that I ft e t rade 
i t he r coues i I that in li i l u i l E (cut t 

J r d r J39 pic i lo the 11 not f 
bo lal ^e nt v umber t -\ nnf 

i l l dual r t i F r ishing ur S cial 
h t cu r t\ Sumoc I ntarv h er 
ailure t jo s - a d la tru pr*~ t s s n g l 

u rapp l i anon 
This request is i i a rdanc ith the 

l iarance r qu rem us I the Paper ork 
R ducn n A i 44 L S " •> 0 The 
nlurmati n s e ijj Meet d in rdc tc 

aluar our qual I au ns I r i F llowship 
"luurresp rise i LDuirtdt r ike this 
1 terminati n Fa l l r porting ourclen I r 
1 is He t 3ti fml rmati ti s st mated c 

rage fi 5 h u r > p t r r p nse including 
tin- I r rce ic ng s t r jeuen u, th ring the 
r | sted per r I al jati 1 m d 

t Die ng th ippl at n PI ase s id 
rrm nis r jjjr 1 n his hurdu i t ina tc r 

n ther isp t f his lie i<-n f 
t I n r n n r 1irif ^ t r n cr 

J jcir >! the it ii r n he Pr id 
r-rr t hue H j c II A hips 

h rji uti "ur 4 \ 

Records Retention 

Th ipplica i r I rr- f rscr st ie ted 
j h i i H as F li m r al l ed 
cpr c m e E J 8 n h ff M s 

J nt pi i f s t iss *n icn ts 
h F II hi 1 j j r I 

i i I l I t i n 
r a t 

r r 

t I r 
n I i I i 

1 
T i t e r I 

i r i 
t r t ii. 1 i 

i i e L. 1 i i 
id * ai c e t 

ii c in n at 1 i i J L I 

la ible I v i It a r li 

h icp at r 
c f J 34 c i l t J s I in 

Bl INC ODE 6325-OI-M 

DEPARTMENT OF STATE 

(Public Notice 2237] 

Exclusive Economic Zone and 
Maritime Boundaries Notice of Limits 

Bv P r e s i d e n t i a l P r o c l a m a t i c n \ o 
a03C m a d e o n M a r c h 10 1 9 8 J the 
L r u e d Sta tes e s t ab l i shed a n exc lus ive 
e c o n o m i c z o n e the ou te r l imit of w h i c h 
is a l ine d r a w n in s u c h a m a n n e r t ha t 
each po in t o n it is 200 nau t ica l mi l e s 
from the b a s e l i n e from w h i c h the 
b read th of the terr i tor ia l sea is 
m e a s u r e d 

T h e G o v e r n m e n t of the L m t e d S ta tes 
of \ m e n c a has been is a n d wil l be 
engaged tn c o n s u l t a t i o n s a n d 
negot ia t ions w i t h g o v e r n m e n t s of 
ne ighbor ing c o u n t r i e s c o n c e r n i n g the 
de l imi t a t i on of a reas subject to the 
respec t ive j u r i s d i c t i o n of the L m t e d 
Sta tes and of t he se c o u n t r i e s 

The l imits of the exc lu s ive e c o n o m i 
z o n e ot the L n i t e d Sta tes as set l o n h 
bel i w ire i n t e n d e d to be w i t h o u t 
pre judice to anv nego t ia t ions w i t h these 
coun t r i es or co anv p o s i t i o n s w h i c h mav 
h a v e been or m a v b e a d o p t e d r e s p e c t i n g 
the l imi ts of m a r i t i m e j u r i s d i c t i o n in 
s u c h areas F u r t h e r the l imi t s ol the 
exc lus ive e c o n o m i c zone set forth be low 
are w i t h o u t p r e j u d i c e to the outer l imit 

I the c o n t i n e n t a l shelf of the L m c e d 
b ta tes w h e r tha t shel f e x t e n d s b e v o n d 
?00 naut ica l m i l e s from the base l ine i r 
i c c o r d a n c e w i t h in t e rna t iona l law 

''"he fo l lowing not ices h a v been 
p u b l i s h e d v h i c h h a v e def ined the 
L r u e d Suites m a r i t i m e b c a n a a n e s a n d 
i h r r s e r v a t i o r zone t s t ab l si e d 

Mar h 1 197" Pub l ic \ o u c e 06 
Fede ra l Reg i s t e r ol -II c 214 

u v f r r b e r 4 1976 4 8 6 1 9 - 2 0 Pub l ic 
<~ii e D2b F e d e r a l Regis ter v 3i 42 

44 Mar h ~ 19" P 9 3 4 J P j b l i 
r n e 44 f e d e r a l Regis te r i 4 
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it i 3 h 
i J F e d e r a l Regis ter i H 

j J „ i v J 1034 (19 
t u hii t e u p rs. It ill 

it i s J l i n J. ir the abe, e P julic 
nt s 

I erelv-le h P e , . ii t ei I s t t 
t I I tl e e, e m t t I f i t 

M l « I be it t I tl it is I 
1 e \ ubl\ t e t i l zot I he 

t ite 1 bia es ci An e n a vi I i r I i h 
he L t ncd b ta i e v i l l e x e r e s e t 
e-\er gi r ght u d u n d i n in is 
ern it ed a n e n t c n a t iona i ivv 

^ e n d i n g 1 e e ^ u b i s h n w n t ^ p e r r i r n 
i i a r l t i n e boui d a n e s c m u t u a i 
i g r eemem m h se a se svvh re a 
i c u n d a n . is n t t s s i r v a n d h i s r u 
a l r e i d v been igreed 

Pub l ica t ion ut a no t i ce o n (his subject 
w h i c h is etfeci ive immedia t e iv i p u n 
pub l i ca t i on is necessarv to eltectivelv 

xerc ise the lore ign affairs r e spons ib ih tv 
ot the D e p a r t m e n t of b t a t t See Tit le 3 
L b C oo3 djll B ' 

L n l e s s orherw ise no ted the 
c o r d m a t e s in th i s not ice re la te to the 

c l a r k e 136b El l ipso id and the North 
Amer i can 1927 D a t u m \ \ A D 2 " 
b n l e s i o t h e r w i s e spec i f ied the term 

s t ra ight l ine in ih i s no t ice m e a n s a 
geode t i c l ine 

U S A t l a n t i c Coas t a n d Gu l f of Mexico 

In the Gulf ol M a i n e area the limit of 
the exc lus ive e c o n o m i c z o n e is de f ined 
bv s t ra ight l ines c o n n e c t i n g the 
l o l l o w m g c o o r d i n a t e s 

I 44 46 35 346 N 56 4 112 V, 
44 4441 N 16 6 1 VV 

i 44 43 3b N Ob 56 2b VV 
4 44 39-13 N 66 ~ 2<? VV 

44 36 58 N o 00 36 VV 
b 44 3 2 b 02 V\ 

44 30 3S \ b (V 38 VV 
h 44 29 0 1 \ 6 03 42 V 
9 44 ">S2 N b 11 16 W 

0 4 4 ^ 1 4 N 6 02 33 VV 
II 44 14 C6 b 03 8 A 
12 44 II 12 N 5 164b V 
la 42 a3 14 N o 44^5 
14 I 108 t3 8 t 5 V 
a 40 2 0a b 11 59 V 

B n A t e n p e m t s 15 m d 16 h e limit 
f ' h e exc lus ive e c o r c m i c zone is ^00 

nau t ica l mi les s e a u i r d t rom the 
h t s e h n ^ from Ahich the ter r i tor ia l sea is 
n a urr-d 

In the r e i r ( he E 'akt Plat au he 
S t r a u s ( F l o r i d a a r d Eas tern C u i f o l 

l e x i r o the l imit f the e x c l u s i v e 
n m r e hal l be I f t c r m t r f d b \ 
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Pet e r r points 1 t o nrl ' 10 the lip-it 
1̂ he ex I j s i P f-ccnomic zcre is c )0 
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tse i re f ram vh ich the c r r i t T u l sea is 

r TsureJ 
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de te im i red bv b r ighr. l ines 
ne tv l o w i n ^ ordmaies 
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.meeting 

\ 
From point s 46 the hn it ol ^.r ted 

States unsd i tie-n i he t r ru n sea 
boeir l a r w i t l \ l e \ i o est ibl isl ed bv 
the L m t e d States j f America and 'he 
L m t e d Mex i an States in Art icle 'A 
and annexes of the f t eatv to Resc ve 
Pending Boundarv Differences and 
Main ta in the Rio Grande and Colorado 
Riveras the Internat ional Boundarv 
signed at Mex ico Citv November ^3 
1970 and entered in to force Apr i l 18 
1972 T I A S N o 313 23 L S T 3 / 1 

U S Pacific Coast (Washington Oregon 
a n d Cal i forn ia) 

In the area seaward o f the St ru t of 
Juan de Fuca the l i m n of the exclusive 
economic zone shall be determined bv 
straight l ines connect ing the points w i t h 
the fo l low ing coordinates ' 

1 48 29 3 ' | q N U 4 4 j 3 i 9 

43 30 11 \ 1 4 4 P 
3 48 30 ' 2 \ 124 50 ' 1 VV 
4 48 30 14 N 124 54 ' V 

43 ' 9 3 1 124 59 14 V 
t 48 -"J 44 \ 1 Co 06 VV 

48 28 09 s 1 5 o 4 V 
B 1" ' 1 \ l_ b V 
J 4« 26 4 s 1 a 0 1 V\ 
10 18 O R \ 12 2 4 3 
II 43 18 2 ' \ 12 29 a V 
12 43 11 s j ;, 3 3 4s 
13 4 19 13 l<:b 4r< 
14 4 3 b 4 " 12 11 8 V 
1 4 ' 2 C 1 4 1 2 V 
IP 4b 4 ' i 1 r 
1 J 1 1 

E r s e e n p r i n t 1 m d * h 
e exc lu s ive ee n j i r i c 7 n e is 
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imit of 
J O 

nautical mi les seav ard fr rr ihe 
^aselme fri~m hi h he oread h f t he 
r r n t na i sea is n t isurpa In he r a 
I f h S th rn r a l i l i rma as th 
m i f ne t x as f e r r r-i / r r 
I- i be i P i e i m i r e j i ai i res 
ot r e int! he r I it t i n s 
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r n t i I i " 
i u i i ( ( M j f in i n i 
ii r il t i bc i i il v \ t 
Cab I t h s 1 e 1 ~-l ll s f 

vti er i in J I L u j c \ \i Ma e 
i t i t B t it r e s t s ' • e 

~ t Jt Ke ^ f et J u c Seal d irv 
u. il ei i s i ' v l am in i R e 

i m d e at i v. i r i1e R r is h 
m e n a i r a l B m d it icn u at 
I xi c, it\ N e v e m b e r ! 3 and 
n u r o d in tc I i -vpn 9 

Alaska 

OH t h e ast ol Alaska n the are i ol 
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DEPARTMENT OF STATE IN 
CONJUNCTION WITH DEPARTMENT 
OF THE INTERIOR 

[Public Notice 2243] 

Part ic ipat ion In Work i ng G roup To 
Elaborate a U N Dec lara t ion o n 
Ind igenous Rights 

The Economic and Social Counci l 
ECOSOO of the Lmced N i n o n s has 

approved establishment ot an open 
ended inter sessional w o r k i n g group of 
the Commission on Human Rights to 
elaborate a draft declarat ion on 
indigenous rights The goal ot the 
VV i r k ing Croup is to prep ire a 
declaration tor considerat ion m d 
adopt ion bv the General Assemblv 
dur ing the Internat ional Decade of the 
Wor ld s Indigenous People (1994 2004 
The Work ing Group w i l l consider the 

draft prepared bv the independent 
experts who comprise the Work ing 
Group on I rd ieenous Populat ions 
vh ich is ent i t led L m t e d N K I ns dr i f t 
declaration on the nghes i f m d venous 
ceopies 
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1'nn.l tin i t inn MHO In tin. Pit, lelent nt i l u ( m i n i M I U S >f x i i i e t i e t m 

lite I vellisiv e I eiiiHMUK. / m u ill I IK \ m i n i s l l ies ol \ i i l t I K t, 

10 \ l » u l > ll>Sv 

WHERE \S the Government ot the Lmted States ot Amenci desires to taeihtite the wise development and 
use ot the oceans consistent with international law 

WHEREAS international law recognizes that in a zone bevond its territory md adjacent to its lemtonal sea 
known as the exclusive economic zone a coastal State may assert certain sovereign rights over natural resources and 
related jurisdiction and 

WHEREAS the establishment of an exclusive economic zone bv the Lmted States will advance the 
development ot ocean resources and promote the protection ot the marine environment while not affecting other 
hwful uses ot the zone including the freedoms of navigation and overflight by other States 

NOW THEREFORE I RONALD REAGAN bv the authority vested in me as President by the Constitution 
and laws ot the United States of America do hereby proclaim the sovereign rights and jurisdiction of the Lmted 
States of America and confirm also the rights and freedoms of all States within an exclusive economic zone as 
described herein 

The exclusive economic zone of the United States is a zone contiguous to the temtonal sea including zones 
contiguous to the territorial sea of the United States the Commonwealth of Puerto Rico the Commonwealth of the 
Northern Mariana Islands (to the extent consistent with the Covenant and the United Nations Trusteeship 
Agreement) and United States overseas Territories and possessions The exclusive economic zone extends to a 
distance 200 nautical miles from the baseline from which the breadth of the territorial sea is measured In cases 
where the maritime boundarv with a neighbouring State remains to be determined the boundary of the exclusive 
economic zone shall be determined by the Lmted States and other State concerned in accordance with equitable 
principles 

Within the exclusive economic zone the L nited States has to the extent permitted bv international law (a) 
sovereign rights tor the purpose of exploring exploiting conserving and managing natural resources both living and 
non living ot the sea bed and subsoil and the superjacent waters and with regard to other activities for the economic 
exploitation and exploration of the zone such as the production of nergy from the water currents and winds and 
(b) jurisdiction with regard to the establishment and use of artificial islands and installations and structures having 
economic purposes and the protection and preserv-itmn nf the mtrine environment 

This Proclamation does not change existing Lmted States policies concerning the continental shell marine 
mammals and fisheries including highly migratory species of tuna which are not subject to Lmted States jurisdiction 
md require international agreements tor effective management 

The L nited States will exercise these sovereign rights and jurisdiction in accordince with the rules of 
intermtional law 

Without prejudice ID Ihe sovereign n=brs and jurisdiction of the I ruled States the exclusive cononue /one 
icimins an irea bev md the tcrntorv md ternton il sea ol the I mttd Sntes in which all St ites n|ov the hiah ts 
Ircc Joins of mvi_,ition overflight the lav mg ot submarine c ibles and pipelines md other mtcinationallv liwtul 
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IS WITHNESS IHFRFOF I have hereunto set mv hind this tenth dtv ot Much in the v ear ot our Lord 
nineteen hundred and eightv three md of the Independence ot the I nited States ot \meriei the two hundred and 
seventh 
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In t roduct ion United S t a t e s Pacific Is land Wildlife Refuges 

Background The following L S Pacific island territories constitute the Pacific Remote 
Islands National \\ ildhte Retuge Complex and as such are managed hv 
the Fish and W ildhte ben lee ot the L S Department ot Interior These 
remote reruges are the most widespread eollection ot marine and 
terrestrial lite protected areas on the planet under a single eountn s 
jurisdiction Thev protect manv endemic species including corals tish 
sheiltish marine mammals seabirds water birds land birds insects and 
vegetation not found elsewhere 
Baker Island The US took possession ot the island in 1 S ^ and its 
guano deposits were mined b\ L S and British companies during the 
second halt of the 19th eenturv In 1935 a short lived attempt at 
eoIonization began on this island but was disrupted b\ W orld V* ar II and 
thereafter abandoned The island was established as a National vv ildlife 
Retuge in 1974 
Holland Island Discovered by the LS early in the 19th century the 
island was officially claimed by the US in 1857 Both US and British 
companies mined for guano until about 1890 In 1935 a short-lived 
attempt at colonization began on this island similar to the effort on 
nearby Baker Island but was disrupted by World War II and thereafter 
abandoned The tamed American av mtrix Amelia EARHART 
disappeared while seeking out Howland Island as a refueling stop during 
her 1937 round the world flight Earhart Light a day beacon near the 
middle ot the west coast was named in her memory The island was 
established as a National Wildlife Refuge m 1974 
Jarx is Island First discovered by the British in 1821 the uninhabited 
island was annexed by the US in 1858 but abandoned in 1879 after tons 
of guano had been removed The UK annexed the island in 1889 but 
never earned out plans tor further exploitation The LS occupied and 
reclaimed the island in 1935 until it was abandoned in 1942 during 
World War II The island was established as a National Wildlife Refuge 
in 1974 
Johnston Atoll Both the US and the Kingdom of Hawaii annexed 
Johnston Atoll in 1858 but it was the US that mined the guano deposits 
until the late 1880s Johnston and Sand Islands were designated wildlife 
refuges in 1926 The LS Navy took over the atoll in 1934 and 
subsequently the LS Air Force assumed control in 1948 The site was 
used for high altitude nuclear tests m the 1950s and 1960s and until late 
in 2000 the atoll was maintained as a storage and disposal site for 
chemical weapons Vlumtions destruction is now complete Cleanup and 
closure of the facility was completed bv May 2005 The Fish and 
Wildlife Service and the US Air Force are currently discussing future 
management options in the interim Johnston Atoll and the three mile 
Naval Defensive Sea around it remain under the jurisdiction and 
administrative control of the LS Air Force 
Kinsman Reef The LS annexed the reet in 1922 Its sheltered lagoon 
served as a way station for tlving boats on Hawaii to American Samoa 
flights during the late 1930s There are no terrestrial plants on the reet 
which is frequently awash but it does support abundant and diverse 
marine fauna and flora In 2001 the waters surrounding the reef out to 12 
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nm vvere designated a L S National VV ildhte Rctuc,e 
Muhieix Islands The L S look tormal possession ot the islands in 1867 
The laving ot the trans Pacific cable which passed through the islands 
brought the first residents in 1903 Between 193"> and 1947 Midwav was 
used as a refueling stop tor trans Paeitic flights The L S naval victorv 
over a Japanese fleet off Midwav in 1942 was one ot the turning points 
of World W ar II The islands continued to serve as a naval station until 
dosed in 1993 Today the islands are a National W ildhte Retuge and ore 
the site ot the world s largest Lav san albatross colons 
Pedmxra itoll The kingdom ot Hawaii claimed the atoll in 1862 and 
he L S included it among the Hawaiian Islands when it annexed the 
archipelago in 1898 The Hawaii Statehood Act ot 19^9 did not include 
Palmvra Atoll which is now partlv privately owned bv the Nature 
Consenancv with the rest owned by the Federal government and 
managed by the L S Fish and Wildlife Service These organizations are 
managing the atoll as a wildlife retuge The lagoons and surrounding 
waters within the 12 nm LS temtonal seas were transferred to the LS 
Fish and W ildlife Sen ice and designated as a National W ildlife Retuge 
in January 2001 

Geography United States Pacific Island Wildlife Refuges 

Location 

Geographic 
coordinates 

Oceania 
Baker Island atoll in the North Pacific Ocean 1 830 nm (3 389 km) 
southwest of Honolulu about halfway between Hawaii and Australia 
Howland Island island in the North Pacific Ocean 1 815 nm (3 361 km) 
southwest of Honolulu about halfway between Hawaii and Australia 
Jarvis Island island in the South Pacific Ocean 1 305 run (2 417 km) 
south of Honolulu about halfway between Hawaii and the Cook Islands 
Johnston -itoll atoll in the North Pacific Ocean 717 nm (1 328 km) 
southwest of Honolulu about one third of the way from Hawaii to the 
Marshall Islands 
Kingman Reef reef in the North Pacific Ocean 930 nm (1 722 km) south 
of Honolulu about halfway between Hawaii and American Samoa 
\fidxva\ Islands atoll in the North Pacific Ocean 1 260 nm (2 334 km) 
northwest of Honolulu near the end of the Hawaiian Archipelago about 
one third of the way from Honolulu to Tokyo 
Palmyra itoll atoll in the North Pacific Ocean 960 nm (1 778 km) south 
of Honolulu about halfway between Hawaii and American Samoa 

Baker Island 0 13 N 176 28 W 
Holland Island 0 48 N 176 38 W 
Jarxis Island 0 23 S 160 01 W 
Johnston Itoll 16 45N 169 31 W 
Kingman ReeJ 6 23 N 162 25 W 
Midxeax Islands 28 12 N 177 22 W 
Palmxra itoll i >3 \ 162 05 VV 

Map references Oceania 

Area total 6 959 41 sq km emergent land 22 41 sq km submerged 6 937 
sq km 
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Bakei Island total 129sqkm emergent land 2 1 sq km submerged 
127sqkm 
Hon land Island total 1 i9 sq km emergent land 2 6 sq km 
submerged 1 6 sq km 
funis Island total l52sqkm emergent land ^ sq km submerged 
U ^ s q k m 
Johnston Itoll total 2"'6 b sq km emergent land 2 6 sq km 
submerged 2"'4 sq km 
Kingman Reef total I 9->8 01 sq km emergent land 0 01 sq km 
submerged 1 9^8 sq km 
\lidx\a\ Islands total 2 j ^ 2 sq km emergent land 6 2 sq km 
submerged 2 j49 sq km 
Palmxra itoll total 1 949 9 sq km emergent land 3 9 sq km 
submerged 1 946 sq km 

Area Baker Island about two and a half times the size of The Mall in 
comparative Washington DC 

Holland Island about three times the size ot The Mall in Washington 
DC 
Jarvis Island about eight times the size of The Mall in W ashington DC 
Johnston itoll about four and a half times the size of The Mall m 
Washington DC 
Kingman Reef a little more than one and a half times the size of The 
Mall in Washington DC 
Midway Islands about nine times the size ot The Mall in W ashmgton 
DC 
Palmyra itoll about 20 times the size of The Mall in Washington DC 

Land none 
boundaries 

Coastline Baker Island 4 8 km 
Hoxv land Island 6 4 km 
J a m s Island 8 km 
Johnston itoll 34 km 
Kingman Reef 3 km 
\lidx\ay Islands 15 km 
Palmvra itoll 14 5 km 

Maritime territorial sea 12 nm 
claims exelusixe economic zone 200 nm 

Climate Baker Hoxxland and Jan i s Islands equatorial scant rainfall constant 
wind burning sun 
Johnston itoll and Kinsman Reef tropical but generally dry consistent 
northeast trade winds with little seasonal temperature variation 
Midxun Islands subtropical wuh cool moist winters (December to 
February; and warm dry summers (May to October) moderated bv 
prevailing easterlv winds most of the 1 067 mm (42 in) of annual rainfall 
occurs during the winter 
Palmxra Itoll equatorial hot located within the low pressure area ot 
the Intertropical Convergence Zone (ITCZ) where the northeast and 
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southeast trade winds meet it is e\treme!v wet with between 4 000 s 000 
mm (160 200 in) ot rainfall each vear 

low md nearlv level sandv coral islands with narrow tnngint, reels that 
have developed at the top ot submerged volcanic mountains which in 
most eases rise steeplv trom the ocean floor 

'cm est point Pacific Ocean 0 m 
Highest point Baker Island unnamed location 8 m Howland Island 
unnamed location J m Jarv is Island unnamed location n m Johnston 
Atoll Sand Island 10 m Kingman Reet unnamed location less than 1 
m Midwav Islands unnamed location 13 m Palmvra Atoll unnamed 
location 2 m 

Natural terrestrial and aquatic wildlife 
resources 

Terrain 

Elevation 
extremes 

Land use 

Natural 
hazards 

Environment 
current issues 

Geography 
note 

arable land 0% 
permanent e rops 0° o 
other 100°o(2005) 

Baker Howland and J a m s Islands the narrow fringing reef 
surrounding the island can be a maritime hazard 
Kingman Reef wet or awash most of the time maximum elevation of 
less than 1 m makes Kingman Reef a maritime hazard 
Midway Islands Johnston and Palmyra itolls NA 

Baker Howland and Jarvis Islands and Johnston itoll no natural fresh 
water resources 
Kingman Reef none 
Midway Islands and Palmxra itoll NA 

Baker Howland and J a m s Islands scattered vegetation consisting of 
grasses prostrate vines and low growing shrubs primarily a nesting 
roosting and foraging habitat for seabirds shorebirds and marine 
wildlife 
Johnston Atoll Johnston Island and Sand Island are natural islands 
which have been expanded by coral dredging North Island (Akau) and 
East Island (Hikina) are manmade islands formed from coral dredging 
the egg shaped reef is J 4 km in circumference 
Kinsman ReeJ barren coral atoll with deep interior lagoon closed to the 
public 
Midxx-av Islands a coral atoll managed as a national wildlife refuge and 
open to the public for wildlife related recreation in the form of wildlife 
obsenation and photography 
Palmxra itoll the high rainfall and resulting lush vegetation make the 
environment ot this atoll unique among the LS Pacific Island territories 
it supports one of the largest remaining undisturbed stands ot Pisonia 
beach forest in the Pacific 

People Un i ted Sta tes Pacif ic Is land Wi ld l i f e Refuges 

Population no indigenous inhabitants 
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note public entn is bv special use permit from L S Fish and W ildhte 
bemceonlv and generallv restricted to scientists and educators visited 
annuallv bv L S Fish and \\ ildhte ben ice 
lonmton itoll in prev IOUS vears an average ot 1 100 L S militan and 
civilian contractor personnel were present as ot Mav 2005 all I S 
government personnel had left the island 
\lidx\ax Islands approximatelv 40 people make up the staff ot L S Fish 
and W ildlife Sen ice and their sen ices contractor hv mg at the atoll 
Pedmxra itoll tour to 20 Nature Consenancv and L S Fish and W ildhte 
stalf 

Government United States Pacific Island Wildlife Refuges 

Country name eonxentional long form none 
conxentional short Jot m Baker Island Howland Island Jams Island 
Johnston Atoll Kingman Reef Midway Islands Palmyra Atoll 

unincorporated territories of the LS administered from W ashington DC 
hv the Fish and W ildlife Service of the US Department ot the Interior as 
part of the National Wildlife Refuge system 
note on Palmyra itoll incorporated Territory of the US partly privately 
owned and partly federally owned administered from Washington DC 
by the Fish and Wildlife Semce of the US Department ot the Interior 
the Office of Insular Affairs of the US Department ot the Interior 
continues to administer nine excluded areas comprising certain tidal and 
submerged lands within the 12 nm temtonal sea or within the lagoon 

Legal system the laws of the US where applicable apply 

Dependency 
status 

Flag 
description 

Economy 

Economy 
overview 

the flag of the US is used 

United States Pacific Island Wildlife Refuges 

no economic activity 

Transportation United States Pacific Island Wildlife Refuges 

Airports Baker Island one abandoned World War II runway of 1 665 m covered 
with vegetation and unusable 
Hoxvland Island airstrip constructed in 1937 for scheduled refueling stop 
on the round the world flight of Amelia EARHART and Fred 
NOONAN the aviators left Lae New Guinea for Howland Island but 
were never seen again the airstrip is no longer semceable 
Johnston itoll one closed and not maintained 
Kingman ReeJ lagoon was used as a halfway station between Hawaii and 
\mencan Samoa by Pan American Amvavs for flying boats in 1937 and 
19J8 

Midxiav Islands 3 one operational (2 409 m paved) no fuel tor sale 
except emergencies 
Palmxra itoll I 1 846 m unpaved runwav pnvatelv owned (2006) 
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Ports and Baker Hox\l md and hvxis IsUm is uui kinsman Reet none offshore 
terminals uichonge onlv 

Johnston itoll Johnston Ishnd 
\lufx\eix Islaiuls Sand Island 

Pedmxra itoll West Lagoon 

Military United States Pacific Island Wildlife Refuges 

Military note defense is the responsibility ot the LS 

Transnational Issues United States Pacific Island Wildlife Refuges 

Disputes none 
international 

This page was last updated on 20 September 2007 
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Comments on 
Jon \ in Dyke's Report 

For the 
M-uslnllslOl Case 

Bv Di Robert \\ Smith 
September 2007 

1 Mr V an Dyke has qaotcd an article 'hat Dr Robert Hodgson (then Tie Geog aphcr of 
t ie L S Department- of State) and I (then an Assistant Geographer in the L S 
Department of State) wrote in 1976 m which we analyzed the geographical aspects of the 
negotiating text that was before the T nrd United Nations Conference on the Law of the 
Sea (UNCLOS III)' Mr Van Dyke implies that by what we w tote m this article that we 
igree with his assessment of what became Article 121 (3) on rocks This is a 
mischaractcnzation of the position that Dr Hodgson and I took at the time and to which I 
continue to maintain I believe that 'he paragraph as written 1 icks an objective 
defmi ion that ahows a reasoned application 

2 What became Article 121 (3) of the LOS Convention was Article 132 of Working 
Paper 8 that became the Informal Single Negotiating Text (ISNT) of UNCLOS HI In 
our opening statement of the subject of rocks Hodgson and I said that this paragraph 
raises further complications for an already difficult issue that of islands and that the 

pan^raph contains the seed of the problem The basic problem was of interpretation 
and definition Wc asked (1) What constitutes a rock as a form of an island9 And (2) 
What is meant by cannot sustain human habitation or economic lite of their own , J 

3 Wc then went into a discussion ot definition particulaily as it related to size And I 
should note that Mi Van Dyke did not even quote us correctly for we wrote that it 
appears fairly obvious that rock is intended to refer to a smaller sized island 4 We 
said that if the Hodgson definition [of a rock] is accepted as a reasonable limit then to 
what islands would the term apply0 By definition the island must be smaller than 27 
878 sq ft or 2 590 sq m This island if square would measure approximately 51 m on 
a side or if circular have a radius of approximately 28 7 m 3 The area of Howland 
Island of 1 64 sq kilometers as cited by Mr Van Dyke out of the noted reference 
Wikiped a0 greatly exceeds that of the Hodgson rock 

4 We then wiote 

hxoeit tepcii oi Jon Vt Van Dvke I Van D KC p C and footnote 13 
RoL t D Hodcson and Robert W Smith (Hod son a id Smith) The Infbiiml Sm0lc Negotutint; Tcv 

(Committee ID \ Geo nplnca! Perspective Ocean D velopmert and I itcrnational Lave 'otnmi Vo 3 
\ o 3 970 230 
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The second cniestioi —w hat is me int by cii not sustain human habitation or economic 
lie o ihei own—must be deal* with ^.ogicilly, to quilify tne rock mus meet one of 
he two imp'icit criteria 

We note that the definition docs not refer to uninhabited rocks but rather to urinhabitable 
rocks Consequently if is assumed that some uninhabited rocks nay ha\e economic 
zones because they could sustain human habitation or they could have an economic ufe 
oft Kir own People nny prefer not to inhabit the particular rock ovv ng to other 
actors 

Wc co itinue with the analysis of the language in this paragraph by noting that many 
mainland areas and largei islands ilso possess the conditions of not having water or 
vegetation and that ceitam areas are inhabited as a result of the importation of water or 
dcsalmuation of seawater to sustun life Thus, we point out any rock could support 
human habitation if the state was willing to spend enough money for example a rock 
with a lighthouse built upon it sustains human habitation by external expenditure of funds 
by the state which giv es the rock an economic life of its own in its value to shipping 
ocean sports and so forth 

5 Our article then continues by examining where these rocks may be located 
worldwide The vast majority of them would be coastal with nearby larger islands We 
noted that thousands likely existed immediately offshore the coasts of places like Alaska, 
Chile Australia, China Korea and Cuba Few of these coastal rocks would senously 
aftect a state s maritime claim if at all 

6 We did note a few non coastal features that possibly could be considered a rock 
undei the definition provided Rockall a British feature has been the only rock 
acknowledged by the coastal Stale Rockall has an area of 624 sq m 9 

7 We raised an additional problem in our article And that is that under a strict reading 
ot the negotiating text a low tide elevation situated vvnmn the territorial sea [e g within 
12 n miles] of an island or mainland is considered apart of the baseline Therefore a 
low tide elevation would be allowed to generate an exclusive economic zone or perhaps 
even a continental shelf whereas a particular type of rock which is above the water at all 
times would not As we noted the equity of this development would seem very 
difficult to determine and the validity of the concept is hard indeed impossible to 
justify l0 

8 Fodi,son and 1 concluded therefore tha the paragraph on rocks shou'd be 
eliminated [from the negotiating text] for geographical reasons as being impossible to 
admimste If for other reasons Ins paragraph must remain it is essential that a reck be 
defined ob'ccttvely so as to remove all doubt as to which rocks would be affected by this 

Hudson and Smith e, 231 
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provision ' UnForti nately the text as wutten in the 1SNT lemamed and the diff cutty of 
ddimng an Ailicle 121 (...) lock and apphing it rem 11ns today 

9 It snould be noied that if Mi Van Dyke s approach lo this Article 121 (1) were 
ppitcd as he writes then many Howland Island sized islands that die piesently 

uninhabited could very well be idenfifted in the Pacific Ocean area and adversely affect 
the exclusive economic zone and continental shelf claims of s ates such as Kiribati 
Marshall Islands the Federated States of Micronesia ?nd Palau 

10 It shot Id also be noted that Mr Van Dyke s contention that under article 121(3) of 
the. LOS Convention the Lmted States is not entitled to chim an EEZ or a continental 
shelf around Howland and Baker Islands has never been argued by the United States or 
Kmbati in fact as is well documented in the Federal Regis ei Notices the United States 
has claimed an exclusive economic zone around Howland and Baker Islands This 
assertion of maritime jurisdiction has never been challenged by any State 

Ibid 
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1 A Well Japan would be one which claims ar 

2 exclusive economic zcne arcand a reef system called 

3 Okj.no T o n s h i m a 

4 Q Ard others7 

5 A Do ycu want a spelling'5 

6 Q Oh yes please a spelling for the coart 

7 r e p o r t e r 

8 A 0 K I N 0 T 0 R 0 S H I M A 

9 Q And the others'7 

i 

10 A France appears to claim an exclusive 

11 economic zone around Clipperton 

12 i Q Clipperton off the coast of Mexico9 

13 A It s about 750 miles south of Acapulco 

14 Q Okay 
i 

15 A New Zealand claims exclusive economic 

16 zones around some remote islands that perhaps do not 

17 qualify 

18 Q Australia' 

19 A Many of these are still in conflict and 

20 being resolved Judge Vukas of the International 

21 Tribunal for the Law of the Sea raised questions 

22 about Australia's ciaims around some of its islands 

23 in the southern ocean 

24 Q Judge Vukas can / O J identify where he 
25 *as' 

Ralph Rosenberg Court Reporters Inc 
2460 American Savings Bank 1001 Bishop Street 

Honolulu Hawaii 96822 (808) 524-2090 
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1 A Yes Vukas V U K A S he was a judge on 

2 the International Tribunal for the Law of the Sea 

3 Q Was he the president cf the 

4 International Tribunal-3 

5 A No he was not 

6 Q He was the •/ ice -president' 

7 A I'm not sure what he was but he was a 

8 judge on that International Tribunal for the Law of 

9 the Sea 
i 

10 Q Okay Was there a president of the 

11 tribunal at the same time that he was on that 

i 

12 | tribunal'' 

13 , A Yes of course 
i 

14 ' Q Did he have a different opinion than 

i 

15 i Judge Vukas' 
i 

16 I A None of the other judges gave their 

, i 
17 opinion on this issue 

i 

18 Q When Judge Vukas gave his opinion did 

19 he do it to disassociate himself from the other 

20 members of the panel' 

21 A He wrote a separate opinion giving his 

22 views 

23 Q Did he use the words I disassociate 

24 m/self with the rest of the commission' 

25 A I don t recall what words he used but 

Ralph Rosenberg Court Reporters Inc 
2460 American Sa/ings Bank 1001 Bishop Street 

Honolulu Hawaii 96822 (808) 524-2090 
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1 he did seek to present his views on that issue 

2 Q So you don't recaj.1 whether he was 

3 seeking to express a view that was a minority 

4 opinion on that commission' 

5 A It s not clear that it was a minority 

6 opinion but he thought that he wanted --he wanted 

7 to give his views on an issue that the rest of the 

8 court had not addressed directly 

9 Q So he disagreed with the court that 

10 recognized an EEZ around an island' 

11 A I don t support that characterization of 
i 

12 i his views 
i 
i 1 

13 Q That s not what he stated in his 
i 

14 opinion' 

15 ' A He stated in his opinion that the 

16 uninhabitable islands should not generate an 

17 exclusive economic zone because of the rationale for 
18 the exclusive economic zones which is to recognize 

i 

19 the link between coastal communities and coastal 

20 resources 

21 Q How many other judges were on that 

22 panel' 

23 A There are 2i judges on the court 

24 Q 21 judges and how many joined him in 

25 his opinion' 

Ralph Rosenberg Court Reporters Inc 
2460 American Savings Bank 1001 Bishop Street 

Honolulu Hawaii 96822 (808) 524-2090 
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1 A No other judge joined him n his 

2 opinion 

3 Q So that was a sole opinion in 21 judges' 

4 A It was a separate opinion giving his 

5 views on a topic that was not addressed by the other 

6 j adges 

7 Q Okay but you still would say that 
i 

8 that's a majority opinion' 

9 MR WALSH Asked and answered You 
i 

10 have already asked that question and he has 
i 

11 answered it 
i 

12 ' Q (By Mr Schwab) And your answer is' 

13 A Judge Vukas was expressing his views on 

14 this topic based on his active participation in the 

15 Law of the Sea negotiations and his work as a 

16 scholar and diplomate and it's a sound opinion 

17 ' that's well supported by the negotiating history and 

18 , the previous thinking and writing on this topic 

19 Q So that's what you mean by a consensus 

20 is that it' Was he a part of the consensus' 

21 A His /lews accurately expressed the 

22 underlying rationale for the exclusive economic 

23 zone 

24 Q Which you would describe as a part of a 

25 consensus among academics I think that was your 
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1 a zone around a feature called Rockall 

2 Q Let s talk about Rockall What is 

3 RocKall car you describe that' 

4 A It s a granite structure northwest of 

5 Scotland 

6 Q When ^ou say granite structure how 

7 large is the structure' 

8 A Oh 200 meters high approximately 

9 Q 200 meters high and is there a 

10 i shoreline to this structure' 

11 A It's a granite structure emerging out of 

I 

12 the sea and yes of course there s a shoreline in 

13 the sense that there's a place where land and water 

14 meet 

15 Q So you say that there's a shoreline in 
i 

16 . that water meets the land' 

17 A Yes 

18 Q But is there a shore in the sense that 
i 

19 there's a beach or an area that someone could land a 

20 vessel' 

21 A There ha/e been landings on Rockall but 

22 it's difficult 

23 Q Why is it difficult' 

24 A Because it s a - a structure that 

25 emerges rather dramatically from the ocean 
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1 Q Were you about to say that it's a rock 

2 is that what you were - you said it s a and was 

3 that rccK that you were about to say' 

4 A No 

5 Q It's not a rock' 

6 A It's a granite structure that is caxled 

7 Rockall obviously because it looks like a huge 

8 rock yes 

9 Q So it's a huge rock that sticks out of 

10 the water' 
1 

11 A It gives the appearance of being a huge 
i 

12 rock yes 

13 i Q And how large is it do you know' 
i 

14 A I don't have the measurements in my 
i 

15 i mind 

16 Q Is it big enough to land a helicopter 

17 J o n ' 
i 

18 '' A I believe there has been an attempt to 

19 put a helicopter landing pad on it 

20 Q So it's not big enough to be easy to put 

21 a helicopter on' 

22 A No it s not 

23 Q And it sticks out of the ocean How 

24 high does it stick up' 

25 A Well it stiCKs up prett> high but I 
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1 don t ha e the exact figure in mv mind 

2 Q And it's sheer walls' 

3 A It is fairly sheer wa^ls yes 

4 Q And how many miles off the coast of 

5 Great Britain is that' 

6 A I don t have those figures ir my rrund 

7 Q Okay and was that a contested area' 

8 Was that an area that when they tried to explore an 

9 | EEZ around it and there were protests, problems 

10 from other states' 

11 A Yes 
i 

12 ' Q So that was a contested area' 

13 A Yes it was 

14 Q Okay and who contested it do you know' 

15 A I believe the Faroes and Iceland raised 

16 objections 

17 Q So these were other states that raised 

18 the objections' 

19 ' A That is correct 

20 Q Let me show you what we will mark as 

21 Go/ernment's Exhibit Number 2 just so you can see 
22 that 

23 ^Deposition Exhibit 2 was narked for 

24 identification i 

25 MR WALSH I am going to object lack 
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1 of foundation 

2 MR SCHWAB Okav 

3 MR WAx.SK I ha e ro idea whether 

4 that's an accurate representation cf anything other 

5 than something off the Internet 

6 Q (By Mr Schwab) Okay let me ask you to 

7 describe what I have just placed in front of you as 

8 Government's Exhibit Number 2 

9 | A Right I am seeing a picture of a rocky 

10 structure 

11 Q A rock jutting out of the ocean is that 

12 the appropriate description' 

13 A That would be an appropriate 

14 M description yes 

15 Q And are you familiar with Rockall' 

16 A I have seen pictures of Rockall 

I 
17 Q Is this a picture of Rockall' 

18 A I can't confirm that no 
i 

19 Q Why can t you confirm that' Is it an 

20 unclear picture' 

21 A The picture is clear but I haven t seen 

22 a picture of Rockall that looks like that 

23 Q How do the pictures that you have seen 

24 differ from that picture' 

25 A The pictures that I ha^e seen make 
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1 Rockall look larger and I have seen pictures with 

2 people on Rockall and flags on Rockall and signs or 

3 Rockall a^d so on 

4 Q The picture that you are looking at now 

5 shows two photos isn't that correct' 

6 A Yes 

7 Q And does one of them show a flag on 

8 Rockall' 

9 A Well --

10 MR WALSH Objection he hasn't agreed 

11 that it is Rockall 

12 ' A Yes there's what looks like a green 

l 
13 cloth in one of the pictures yes 

14 Q (By Mr Schwab) A green cloth on a 

15 pole' 

16 A Yes 
i 

17 Q Would you describe that as a flag' 

18 A It could be what some people would view 

19 as a flag 

20 Q Now do you see a shoreline there that 

21 you could pull up in a boat on' 

22 A I can't answer that question 

23 Q Because you don't see a shoreline' 

2i A I don t see the complete view of 

25 Rockall of whatever this is in this picture so I 
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1 can t answer the question based on these pictures 

2 Q Do you have reason to belie/e that s rot 

3 Rockall is that the --

4 A I s-mple am rot able to answer ore way 

5 or the other whether that is Rockall 

6 Q But you have seen pictures of Rockall' 

7 A Yes I have 

8 MR WALSH Objection asked and 

9 answered 

10 Q (By Mr Schwab) And they look like 

11 this' 

12 i MR WALSH Objection asked and 

13 answered 

14 j A They do not look particularly like this 

15 the pictures I have seen 

16 Q (By Mr Schwab) What do the pictures 

17 that you have seen look like' 

18 A I tried to answer that question 

19 previously 

20 Q How would you describe it' 

21 A How would I describe Rockall' 

22 Q Mm-hm 

23 A Rockall is a large granite structure 

24 stiCKing out of the ocean 

25 Q Okay Are there any other state 
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1 representatives representatives of states that 

2 agree with your position on exclusive economic 

3 zores' 

4 A China has vigorously objected to Japan's 

5 Ciaim of an exclusive economic zone around OKino 

6 Tonshima 

7 Q So that's a conflict between China and 

8 Japan' 

9 i A Conflict over the question of whether 

10 Japan is entitled to claim an exclusive economic 

11 zone around --

12 Q - - a particular island' 

13 | A A particular insular feature 

14 Q Has China said that they will not do 

15 l exclusive economic zones around islands that they 

16 have that are uninhabited' 

17 A China according to one of the more 

18 prominent Chinese scholars Ji Guoxmg China's 

19 position is that the Senkaku Diaoyu Dao Islands 

20 between Taiwan and Okinawa are not entitled to 

21 generate exclusive economic zones 

22 Q Those are conflicted islands' 

23 A Yes 

24 MR WALSH Excuse me what s a 

25 conflicted island' 
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1 Q (By Mr Schwab^ Tell me is that an 

2 island that you would describe as in conflict' 

3 A Those islands are claimed by Japan 

4 China and Taiwan 

5 Q So in a situation where the island is 

6 claimed by two different people there is a position 

n by China that there shouldn't be an economic zone 

8 around it' 

9 A That's correct 

10 ' Q How does that support your position' 

11 A Sir your question was whether China 

12 takes the position that small insular features can 

13 not generate exclusive economic zones and I was 

I! 
14 explaining that they have taken that position on 

15 ' Okino Tonshima they have taken that position on 

'I 
16 the Senkaku Diaoyu Dao Islands and although their 

17 position is not clear that seems also to be their 
i 
1 1 

18 position regarding at least some of the Spratly 

19 Islands in the South China Sea 

20 Q Well we started talking about your 

21 research into this area of uninhabited islands in 

22 the 80's but you also said that you studied it 

23 again with a study group in 1995 What was the 

24 nature of that study' 

25 A Would you like me to give more answers 
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1 protests that ha/e been issued by the Eastern 

2 Caribbean countries with regard to A/es Island which 

3 is a Venezuelan island A V E S bird island which 

4 is a enezuelan ^sland in the northeastern part of 

5 the Caribbean I guess you wcuj-d say 

6 Q Now would Venezuela be included on /our 

7 list of colonial powers that have to be limited on 

8 their exclusive economic zones as you testified 

9 earlier' 

10 ' A Venezuela has a whole series of complex 

11 maritime boundary disputes The one that's most 
i ' 

12 ' relevant to our current discussion concerns Aves t 
i 1 

i 

13 Island and the United States entered into a i 

14 ' boundary delimitation with Venezuela in which the 

15 , United States recognized Aves as having the capacity 
i 

16 to generate an extended maritime zone fully as if it 
i 

17 were a continental land mass and thus gave up , 
i 

18 potential ocean space south of Puerto Rico and the 
I 

19 US Virgin Islands to Venezuela Other countries 

20 east of Aves ha/e protested that and have argued 

21 that Aves should not be able to have that capacity 

22 to generate an extended maritime zone like an 

23 exclusive economic zone 

24 Q So is Venezuela on your list of colonial 

25 powers that have to be limited for taking EEZs on 
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1 Q Is that one of those powers that you see 

2 that needs to be inhibited when you first became 

3 interested in the 1908 s is that one of the places 

4 that you think needed to be inhibited' 

5 A We 11 - -

6 Q Am I mischaractenzing at all what you 

7 said' 

8 A Palmyra is an uninhabited island, and so 

9 the question of whether Palmyra has the capacity to 

i 

10 generate an exclusive economic zone I would say is 
i 

11 | still in play 

12 Q In play but you are not coming to a 

13 conclusion one way or another on that' That s --

14 A Are you asking me for my conclusion' 

15 | Q I am asking you if you have one 

16 A I could give you an opinion on Palmyra 

17 if \ ou would like one but I haven't previously 
i 

18 taken a position on Palmyra to my knowledge 

19 Q And then how about Kingman R e e f 

20 A Kingman Reef is uninhabitable and I 

21 don't think a plausible claim could be made that the 

22 United States is entitled to generate an exclusive 

23 economic zone around Kingman 

24 Q And of course Howland and Baker you 
25 have expressed an opinion' 
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1 the Japanese call Takeshima is very much invol/ed in 

2 that dispute 

3 Q Dokdo is D 0 C T C W' 

4 A D 0 K --

5 Q D 0 K 

6 A --DO 

7 ' Q Dokdo 

8 A Dokdo 

9 Q Okay 
i 

10 A T a k e s h i m a i s T A K E S H I M A 

11 Q Okay 
i 
i 

12 i( A The South China Sea of course is a 

13 i huge complicated area with Vietnam China 
i 

14 Philippines Brunei Malaysia and Taiwan all making 

15 claims very much involving uninhabited islands The 

16 ' dispute between Greece and Turkey and the Aegean is 

17 I very much festering and there are some islands that 
I 

18 are uninhabited that are involved in that one The 

19 US and Canada has a dispute in the Gulf of Maine 

20 over the Machias Seal Island that --

21 Q I think that was in your report as well 

22 or did I read that somewhere else' I read that 

23 somewhere else ""hat's not in your report 

24 A It s an unresol/ed dispute in any 
25 event 
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1 Q Okay 

2 A What else do we have that s been talked 

3 about recently' The US and the Bahamas have a 

4 dispute off the coast of Fionda Perhaps some 

5 uninhabited islands are involved in that Anyway 

6 that gives you an idea of some of the ones that are 

7 festering 

8 Q Okay now how many of these involve 

9 ' excessive claims' Is there a difference between 

10 excessive claims and contested areas' 

11 ' A Well certainly in Okino Tonshima for 

12 . instance China accepts that Japan has sovereignty 

13 I over the little reef system there but argues that 

11 

14 ' Japan has made an excessive claim in claiming a 200 

15 | mile exclusive economic zone around the reef system 
i 

16 Q So there is a difference between an 

17 excessive claim and a contested area' 
i 

18 A Well I think we would use contested 

19 area for a situation where each country makes an 

20 o/erlapping claim so in the East China Sea for 

21 instance China makes a claim based on the natural 

22 prolongation of the continental shelf Japan makes 

23 a claim based on the equidistant or median line 

24 principle and their claims overlap so there's a 

25 contested area 
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1 Q Of all of these that we have described 

2 here today how many involve this issue of a rock 

3 versus an island' 

4 A Well certainly the Black Sea Ukraine 

5 Romania o^e does Snake Island J.S a rather small 

6 feature It can be landed on Nobody has ever 

7 lived there historically So Romania s position is 

8 that it is a rock which is not entitled to generate 

9 a zone and Ukraine's position is that it's an 

10 ! island that can generate a zone 

11 Q So the two of those examples are this 

12 rock versus island issue' 

13 A Well more than two but I'm not sure 

14 what your question is 
11 

15 Q I'm asking which of these involve this 

16 rock versus island issue' 

17 MR WALSH I believe that 

18 mischaractenzes his testimony When he went over 

19 every subject he had mentioned that this issue of 

20 rocks might be present in every one of the ones that 

21 he mentioned I believe he said that 

22 A Yes and I don't know all the details of 

23 all of them but certainly in the Dokdo Takeshima 

24 issue the rock /ersus island is there and the 

25 Senkaku Diaoyu Dao is there and the Spratlys in t^e 
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1 South China Sea it's very much there Aves Island 

2 it s certainly there 

3 Q (By Mr Schwab^ And these are issues 

4 between states where the\ are claiming that it _s 

5 either a rock or an island' 

6 A Yes sir 

7 Q Okay Now the 1980's was when you 

8 first got interested in this issue Is it because 

9 j of the fact that it s a contested issue among states 

10 and has so many of these contentions and points of 

11 | conflict is that why it interested you' 

12 ' A Yes 
i 

13 ' Q And then you say you became interested 

14 again in '95 you joined a study group' 
'l 

15 A I maintained an interest in this topic 

16 , steadily throughout the past 25 years but there was 

17 this moment in 1995 when I was asked by the State of 

18 Hawaii officials to participate in discussions 

19 regarding an initiative that had been taken in 

20 Congress to discuss whether seven insular features 

21 in the Pacific shouxd be attached to the State of 

22 Hawaii 

23 Q What was the name of the committee that 

24 you were on then or were you on a committee or 

25 were you a study group' How would you describe it' 
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1 Q So an island ca" be a rock What about 

2 if there used to be haoitaticn on that island would 

3 that mean that it s not a rock' 

4 A In my view sustaining human habitation 

5 implies sort cf an ongoing capacity and the best 

6 way tc determine whether a structure can sustain 

n human habitation is to see whether there s 

8 communities of humans living on that structure so 

9 the fact that there may sometime in the distant past 

I1 

10 have been human habitation does not necessarily mean 

11 that that structure can sustain human habitation 
, i 

12 Q So humans can abandon an island and 
i 

13 that would make it potentially fall into the 

14 ,| definition of a rock' 

15 A Yes because they might well have 

16 ' abandoned it because they found that they couldn't 

17 survive there that the structure could not sustain 

18 them 

19 Q Now what if it has an economic life of 

20 its own because somebody can use it for something' 

21 A Small insular structures that are near 

22 larger land areas where people li/e and are used 

23 regularlv for fishing operations or perhaps e en for 

24 just recreation could arguably sustain the capacity 

25 to generate a zone because in that situation they 
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1 sustain human habitation and an economic life of 

2 their own even though people aren't literally living 

3 on them 

4 Q So --

5 A In other words if yoa can imagine a 

6 community living on one isiand that gees to a nearby 

7 island for fishing and/or recreation and thus is 

8 actively using that structure and at that point we 

9 would see it sort of like an open space in a 

10 continental area and thus we might conclude that it 

11 

11 has that capacity to generate a zone 
i 

12 | Q So fishing or recreation Are there any 

13 I other uses that would qualify so that the island 

14 stays an island and doesn't become a rock in your 

15 j definition' 

16 A Well I can't rule out other uses but I 
17 think the important thing is that we see a real link 

i 

18 between a nearby community 

19 Q A real link Is there an unreal link a 

20 false link' 

21 A Well if we were just somehow trying to 

22 generate a zone around the isiand and something 

23 unnatural was happening just for the purposes of 

24 getting that zone then I think we would -- we may 

25 call that an unreal link tc use your term 
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1 Q So if the island was used with 

2 navigational aids would that qualif/ to keep it an 

3 ~s^and rather than a rock under your definition' 

4 A I don t th^nk a navigational aid alone 

5 weald be sufficient no 

6 Q Why not' 

7 A Navigational aid is designed to protect 

8 shipping and avoid collision It would indicate 

9 i that the structure is a hazard rather than something 

10 that is sustaining human habitation and having an 

11 economic life of its own 

12 Q How about an airstrip would that 
I 

13 i qualify' 
'| 

14 A I don't think it would qualify alone by 
i 

15 itself no 

16 Q How about if it's being used as a 

17 refuge' 

18 i A A wildlife refuge' 

19 Q Mm-hm 

20 A Well obviously we want to encourage 

21 wildlife refuges but the -- and that s an important 

22 goal of the international community so we want to 

23 encoarage coantnes to support wildlife refuges but 

24 I don t see anything in this language that supports 

25 the proposition that a wildlife refuge is sufficient 
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1 to lead to a 200 nautical mile zone around the 

2 structure 

3 Q And getting back to the language then 

4 is that because it does-1 t sustain human habitation 

5 or because it dcesn t have an economic life of its 

6 own' 

7 A I m pausing only because maybe I need a 

8 more complete question I guess 

9 Q You said a while life refuge wouldn't 

i 

10 justify an EEZ --

11 A By itself 

12 ,| Q -- under this section and you are 

I 

13 basing that on subsection three that a rock which 

14 can not sustain human habitation or economic life of 

15 their own shall have no exclusive economic zone or 

16 continental shelf j 

17 ! A Right and a wildlife refuge by itself 

18 would not be sufficient to convert a rock into an 

19 i island that can generate an extended maritime zone 

20 Q Does the size of the island matter to 

21 you at all in this definition' 

22 A I wouldn t say the size is completely 

23 irrelevant but I think the size would certainly not 

24 be dispositive cf the question and simply a large 

25 size would not be sufficient in my judgment 
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1 Q Then let me take the perfect opportunity 

2 -ust to refresh your recollection on Rockail In 

3 /our report yoa say it's 14 61 meters by 2i meters 

4 Does that refresh ^cur recollection about the size 

5 of Rockall' 

6 A Yes and I apologize for not having 

7 memorized that 

8 Q No not at all I just wanted to get 

9 that on the record 

10 A Could I look at my report' 
i 

11 i Q Certainly 
i 

12 A Right I believe my earlier testimony 

I 

13 was 200 meters and it should be 200 feet I was 

14 thinking after I said that that I might have 

15 i' misspoken on that So 200 feet in circumference and 

16 li 70 feet high okay 
i 

17 i, MR SCHWAB Let me mark this as 

18 Government's Exhibit 5 

19 (Deposition Exhibit 5 was marked for 

20 identification ) 

21 Q (By Mr Schwab) Okay I show that to 

22 you and what I am attempting to do is find a 

23 picture that you do remember as Rockall 

24 A Yes I remember seeing this picture 

25 Q And that s Rockall Island' 
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1 A To the best of my knowledge it is I 

2 have ne er been there personally but it looks ~ike 

3 other pictures I ha/e seen designated as Rockall 

4 Q And it literally is a rock' 

5 A It's a rocky structure yes 

6 Q Is there anything other than rock there 

7 that you can see' 

8 A Well this picture has some building, it 

9 looks like on the top 

10 ! Q But nothing no terrain other than rock' 

11 , A There are some ledges there that people 

12 could cling to I suppose if they wanted to spend 

13 , the night there 

14 Q Might have soil on it' 

15 A There could be some grasses and wild 

16 flowers Birds might have dropped seeds along the 

17 way 

18 Q Okay So the size of the island 

19 wouldn t matter so it could be a land mass that's 

20 large' 

21 A Well tnat was Judge Vukas view 

22 certainly 

23 Q Is that your View' 

24 A My /iew is that we should look to the 

25 question of habitability and an economic life of its 
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1 own that s the language in the pro/ision so that 

2 doesn t refer to s^ze in a^y direct way 

2 Q Could it apply tc a country that is 

4 desert and ^inhabitable' 

5 MR WAuSH Ca.^s for speculation 

6 MR SCHWAB I am calling for 

7 speculation That s what experts are all about 

8 A Desert land areas are under the Law of 

9 the Sea Convention and entitled to generate zones 

10 but if we imagine an entire island that was just 

11 desert then I think we would come back to the same 
i 

12 , question of habitability 

13 ! Q (By Mr Schwab) So not all uninhabited 

14 features are considered rocks under your definition' 

15 A Can you say that question one more time' 

16 Q Not all uninhabited features islands 

17 are considered rocks under your definition' 

18 A Under this definition an insular 

19 structure that can not sustain human habitation or 

20 economic life of its own is a rock 

21 Q But it's either or' It s either 

22 inhabited or some scrt of economic life correct' 

23 A I don t understand that question 

24 Q It s either or it s either inhabited or 

25 can sustain econonc life or economic --
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2 might be more logical to view them as both required 

3 Q So an island that is say mined and 

4 peopie are just staying there to do the mining 

5 that s not considered - that's considered a rock in 

6 your definition' 

7 A If there is a short term population 

8 there for a short term mission then I don t think 

9 most of us would think of that as constituting 

10 habitation 

11 ' Q How short is short term' 
i 

12 A These are all fact based matters and we 
I 

13 haven't got a clear consensus on that matter 
i 

14 i Q So you are saying we haven't You mean 

15 i scholars have not --

16 A The international community 
i 

17 Q The international community By the 

18 international community you mean who' States' 

19 A States scholars citizens 

20 nongovernmental organizations 

21 Q One judge on a 21 panel 21 judge panel 

22 that's --

23 A I thinK vou shouldn t easily dismiss 

24 this one judge on the panel becaase he was a person 

25 that had been deeply involved ^n the negotiations 
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1 is habitability 

2 Q So if the people left Pitcairn Isiand 

3 then it would no longer -- it wou^d then be a rock 

4 under your definition' 

5 A If these peopie a^d the otner six 

6 billion of us decided that none of us wanted to live 

7 on Pitcairn then I think it would move into the 

8 uninhabitable category yes If nobody wants to 

9 | live there then it s not habitable because there's 

10 lots of people in the world that like to live 

11 places and there are a lot of people living in very 

I 
12 i| crowded places so if there is any good place to 

i 

13 live we are likely to find people living there 

14 Q So it s those places where people prefer 

15 not to live that would then potentially fall into a 

16 | rock category under your interpretation' 

17 ' A Yes sir 

18 ' MR SCHWAB Let me mark this as 

19 Government's Exhibit Number 6 

20 (Deposition Exhibit 6 was marked for 

21 identification 

22 Q (By Mr Schwab; This is your expert 

23 report Can you identify what I ha/e just placed in 

24 front of you' 

25 A This is titled as the expert report of 
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1 
J * 

1 Q Now vou state in your report on page 

2 three t^at a visitor to HcWiand in 2 L. 0 reported 

3 seeing a fiat bulldozed piaia of coral sand Without 

4 a Single tree ^s that correct' 

5 A Yes sir 

6 Q So someone had brought a bundozer to 

7 the island and bulldozed' 

8 A I can't say how the flat bulldozed plain 

9 came to be I just reported this statement 

10 i Q How would something become bulldozed if 

11 , it wasn t done by a bulldozer' 
i 

12 i A It may well have been done by a 
11 

13 bulldozer 
i 

14 i Q Isn t that --

15 ' A I have answered --

16 . Q -- what you are saying' 

17 A I have answered to the best of my 

18 abilities 
i 

i 

19 Q You were aware when you studied Howland 

20 and Baker Island that the island had been inhabited 

21 at one time correct' 

22 A There was a period in which some young 

23 men vere sent to these islands in the rate 30 s 

24 early 40 s that s correct 

25 MR SCHWAB Let s mark for Exhibit 8 
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1 then a photograph 

2 (Deposition Exh_bit 8 was marked for 

3 identification 

4 Q vBy Mr Schwab^ If I ccuid ask you to 

5 I O O K at that' Could you te^l where that photograph 

6 is from' Is there a stamp that tells you where it 

7 is from' 

8 A There are two stamps that indicate that 

9 they are from the Bishop Museum archives 

10 Q And what is that a picture o f 7 

11 I A The picture shows four structures on a 

12 'I chunk of land 

13 Q And the attached page is an explanation 

f 14 from the Bishop museum What does that say' 

15 A It says photo collection Bishop Museum 

16 i subject Meyerton Baker Island rock wall in 

17 ' foreground was intended to keep waves out March 

18 ' October 1940 

19 Q Were you aware at all of what Meyerton 

20 ' is' 

21 A I haven t heard the term Meyerton 

22 Q Okay 

23 MR WALSH Let me just put an objection 

24 on the record the document lack of foundation 

25 hearsay and not the best evidence 
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MR SCHWAB And let me mar< this as 

/ 2 Gov emmet t s Exhibit 9 

3 iDecositior Exhibit 9 was marked for 

4 identification 

5 Q i By Mr Schwab1 I will ask you tc look 

6 at t^at as *ell a-d is that also stamped from 

7 Bishop Museum archives' 

8 A Yes sir it is 

9 Q And what is the picture shown' 

10 A The picture shows a barren bleak piece 

11 of land with three or four structures a United 

12 States flag and a sign that reads Baker Island 
i 

13 USA South Seas Meyerton Department of the 

% i 
£ 14 Interior with a couple of drawings on the sign 

i 

15 ' Q And what does the attached page say' 

16 i, A Photo collection Bishop Museum subject 

17 Meyerton the American settlement on Baker Island 

18 date 1938 

19 MR SCHWAB Okay and let me mark as 

20 Go/ernment s Exhibit Number 10 

21 MR WALSH Let me put my same 

22 objections Again it is lack of foundation 

23 hearsay There are penciled writings on this 

24 document and stamps Not the best evidence 

25 (Deposition Exhibit 10 //as marked for 
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1 identification ^ 

2 Q vBy Mr Schwab Okay and what is 

3 marked as Government s Exhibit Number 10 w^at does 

4 that show /cu' 

5 THE WITNESS Co you want tc go first 

6 this time' 

7 MR WALSH I will put my objections in 

8 The same objections 

9 MR SCHWAB No problem Your 

10 objections are noted for all of the --

11 MR WALSH Photographs that are coming 

12 ,! MR SCHWAB -- photograph exhibits 

13 ' yes 

14 ' A And your question was' 

15 ' Q (By Mr Schwab) What does that show 

16 you' 
i 

17 A It's a photograph of five male 

18 ' individuals in front of a building that has a sign 

19 on it saying government house Howland I it looks 

20 like 

2 1 Q Okay 

22 A And then there are pencil marks that 
23 say --

24 Q And the attached page description ^hat 

25 does that say' 
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3 

4 

5 

6 

7 

8 

9 

10 ' 

11 

i 

12 

13 
I 

14 'j 

15 
i 

16 
i 

17 

18 ' 

19 

20 

21 

22 

23 

24 

25 

A Well the attached page has two more 

pictures of a very bleak barren p^ece of land One 

picture shc«vs a lighthouse or what locks to be a 

lighthouse and the other picture shows five or Six 

smail wooden structures and a lighthouse Bo you 

want me to read the typed or --

Q No we are good 

A You re good 

MR SCHWAB Government s Exhibit Number 

11 and your objection is noted 

(Deposition Exhibit 11 was marked for 

identification ) 

Q (By Mr Schwab) What does that show 

you' 

MR WALSH Same objection 

Q (By Mr Schwab) Do those purport to be 

more pictures from Baker Island people doing 

different activities' 

A This is a two-page document The first 

page has four pictures Each picture has a couple 

of -- one or more males doing different things Do 

you want me to go into any more detail' 

Q Is there a picture of a lignthouse being 

constructed there' 

A There is a picture of something that 
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1 looks like it might be intended tc be a lighthouse 

2 M t h some males climbing on ^t ves 

3 MR SCHWAB Okay Exnibit 12 and 

4 again ^our objection is noted 

5 MR WALSH Same objection 

6 (Deposition Exhibit ±2 was marked for 

7 identification ) 

8 Q (By Mr Schwab) Okay and what is that 

9 if you could describe it' 
i ' 

10 A Exhibit 12 is a two-page document The I 
i | 

11 i first page has four pictures There is pencil 

12 I writing referring to Baker Island Three of the i 
1 i 

13 four pictures have two or in one case three males 

14 i in them and the fourth picture simply shows a 
i 

15 structure ' 

16 Q Let me ask you if I could if any of 

17 these photos that I have shown you here today have 

18 any effect on your opinion that Baker Island is a 

19 rock under 121 three' 

20 A They do not I am familiar with this 

21 episode when the United States sent these young men 

22 to Baker and Howland and I think also Jar/is and 

23 perhaps other islands as rfell for the purpose cf 

24 solidifying the US claim of so/ereignty o/er these 

25 islands This //as done just prior to World War II 
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1 at a time of world tension and the isiands then 

2 plaved I think a very modest role in World War II 

3 MR SCnWAB Mark thus as Ccvernment's 

4 Exhibit 13 and I * i h let you make your objection 

5 MR WALSH Well okay I will make the 

6 same objection 

7 (Deposition Exhibit 13 was marked for 

8 identification ) 

9 Q (By Mr Schwab) All right let me show 

10 you what is marked as Government's Exhibit 13 This 

11 is a list from the Internet from the Kamehameha 
i 

12 , School showing the people that they sent to these 

13 different islands to live for a short period of time 

14 I1 and a listing of the amount of months that they 
M 

15 lived on the islands Have you any familiarity with 
16 ' the project from the school to have people live on 

i 

17 these islands including Baker Island' 

18 ' A As I explained I am familiar with this 

19 episode where young men were sent down to solidify 

20 the US claim of so/ereignty o/er tnese tiny islets 

21 MR WALSH Let me again note my 

22 objections 

23 MR SCHWAB Absolutely 

24 Okay Exhibit i4 

25 (Deposition Exhibit 14 //as marked for 
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1 identification ) 

2 Q (By v r ScHabi This is //hat I have 

3 marked as Go ernment s Exhibit 14 which is just from 

4 the Honolulu Star Bulletin and it is called the 

5 boys of the Panala au' 

6 A Panala'au 

7 Q Panala'au and are you familiar with the 

8 boys of the Panala'au' 

9 A I think I answered that question I am 

10 familiar with this episode and I am familiar with 

11 i the purpose and activities that were involved in it 

12 i Q So you are aware that people did live on 

13 the island at one time' 

^ 1 4 A Yes Mr Schwab 
11 

15 | Q Okay 
l 

16 i MR WALSH Same objection to that 

17 exhibit 

18 MR SCHWAB And then I am going to mark 
i 

19 , this as Exhibit 15 

20 (Deposition Exhioit 15 was marked for 
i 

21 identification ) 

22 Q (By Mr Schwab) Can you lock at //hat I 

23 ha /e gi/en you as Go/ernment's Exhibit 15 and 

24 describe that' 

25 A Well it's a piece of paper that appears 
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"9 

1 to have been printed on a coicr printer showing 

2 something that must have ceen found on the Internet 

3 and it looks a little bit l^ke the co er of an 

4 en elope addressed to a v r or "s Hendr^ck in San 

5 Diego and stamped witn a ^S stare and a stamp on it 

6 that refers to the USS Astoria which must be a 

7 ship and it sa;s Baker Island on it and it gives 

8 us the date of September 4th 1934 

9 Q So in 1934 that's a letter that was 

10 sent from Baker Island' 

11 j' A I can t confirm that 
i 
1 1 

12 ' Q That's what it purports to be by its 

l; 
13 postal stamp' 

14 MR WALSH Objection lack of 

15 foundation 

16 A I simply can t confirm that 

17 Q (By Mr Schwab) You can t What do you 
i 
i 

18 make of the postal marking that says Baker Island' 
i 

19 A As I testified it was my understanding 

20 that the LS engaged in acti/ities to firm up its 

21 claim to sovereignty o/er these small Pacific 

22 Islands and as a part of that effort sent some young 

23 men to ha/e a presence on those islands for se/eral 

24 years 

25 Q And you are aware cf tne ren the young 
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10 

11 

12 

13 

14 

15 

16 

17 
i 

18 i 

19 

20 

21 

22 

23 

24 

25 

men that they - where they came from' 

A I beiieve most cf them came from Hawaii 

\ es 

Q From a particular school in Hawaii' 

A I tnink thev came some of them from 

Kamehameha Schools yes 

Q Kamehameha Schools and all of the 

government exhibits I have just shown you here today 

have pictures from Howland and Baker people on the 

island the construction of items on the island 

none of that would affect your opinion that this is 

an island that does not deserve an EEZ' 

A My opinion which has been consistent 

now in writings for 25 years has been that the 

proper way of defining and interpreting Article 121 

three is to draw a distinction between those insular 

structures that can maintain stable populations of 

humans and those that can not and I have written 

that for a stable population of humans we should 

lock for families children being born and raised 

and we should lock for a size of somewhere //ith at 

least a minimum of fifty or so 

This acti/ity was done for a limited 

purpose and to me the instructive part of it is 

that for the last 65 years there has been no 
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1 continued effort by any of the six billion of us on 

2 the placet to live on Baker because apcarently it s 

3 not a habitable place 

4 Q And you are aware of course that Baker 

5 Island has a beacon on it which you can see the 

6 picture of that being constructed' 

7 A I am not aware of what s on Baker at the 

8 present time 
i 

9 Q And you are aware of the runway that was 
i 

10 constructed on Howland Island are you not' 

11 l A I understand a runway was put in during 
l i 

12 i World War II yes or prior to --
i 

13 | Q And that was a historic aspect doesn t 

14 it' 
i 

15 A Some people link Amelia Earhart to 

16 i Howland yes 

17 i Q So Amelia Earhart was expected at 

18 Howland when she disappeared is that the history as 

19 you understand it' 

20 A I can t confirm that but I ha/e heard 
i 

21 stories along those lines 

22 Q So if there were a future use for an 

23 island say as a/ration is becoming more important 

24 and the need for airports and a location such as 

25 Howland Island would that affect your opinion at 
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1 ail' 

2 A I think if you and your friends a-d 

3 famny all mo ed to Baker Island and n < e d there for 

4 a period of time and ha e children and 

5 grandchildren of course that would force me to 

6 rethink my position on this matter --

7 Q But your position has to be at least 5u 

8 or so' 

9 \ A Well that's not an absolute number 

10 but --

11 Q Okay 
i 

12 A -- it gives you a sense of what the 

13 !| range should be to show that it's a community 

14 Q So there is no absolute number but it 
i 

15 ' would have to be a community of people' 
' i 

16 i A And Pitcairn tends to be 60 or so so I 

17 picked 50 just to give a sense that it should be 
l 

18 probably more than just one family and something 
i 

19 i like a small village 

20 Q So even though there's an economic 

21 benefit being used in the island the fact that it 

22 has no population today //ould nave you classify it 

23 as a rock under 121 three is that correct' 

24 A Again the language is an economic life 

25 of its own so tc me it's improper to sort of say 
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1 that the economic value of an exclusive economic 

2 zone would be an apcrocnate economic alue That 

3 to me seems inappropriate icgic that ve reed to 

4 xook at the island in isolation does it have an 

5 economic ,ife cf its cwn and only then is it 

6 entitled to generate an exclusive economic zone 

7 Q So ha/ing a runway for airplanes would 

8 not be an economic life of its own' 

9 A Certainly having an abandoned runway 

10 ' doesn't help us establish that 

11 Q Okay and then the beacons you have 

12 already testified would not be in your opinion an 

13 ' economic - -
i 

14 ' A No 

15 Q -- life of its own because they aid in 

16 ' navigation so they wouldn't be considered --

17 ' A They help ships avoid bonking into the 

18 structure yes 

19 Q Didn t they help ships guide themselves 

20 into the structure' 

21 A Well they could but normally a 

22 lighthouse is there to protect you from accidents 

23 and sinking 

24 Q Or to guide you to the island /ou know 

25 where shore is because of a beacon' 

Ralph Rosenberg Court Reporters Inc 
2460 American Savings Bank 1001 Bishop Street 

Honolulu Hawaii 96822 (808) 524-2090 



120 

( *-

1 A Yes that s possible a beacon could 

2 serve that purpose as //ell 

3 Q Okay You talk about Baker and Howland 

4 both receiving scant ramfail Is rainfall a factor 

5 in whether or not you would consider an island to be 

6 a rock under 121 three' 

7 A The existence of an actual water source 

8 I think is a very important factor so rainfall is 

9 linked to water sources so in general that would 

10 be a link yes 
I 

11 Q So it is a lack of fresh water would 

12 | make the area unsuitable for humans and that would 
i 

13 tend you towards the 121 three interpretation' 

Jf 14 I A A lack of fresh water would be an 
i 

15 important factor to limit habitability yes 

16 Q And that would apply throughout the 

17 i. Pacific Islands correct not just to Howland and 

18 Baker' 

19 A I don t understand your question 

20 Q Other isxands would be affected by that 

21 interpretation as well' 

22 A It s meant to be a generalizable 

23 interpretation yes 

24 Q Have you e/er studied what effect it 

25 would ha/e on Pacific island nations if your 
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1 interpretation were tc be accepted by states or 

2 courts' 

3 A My interpretation _s based on mv study 

4 of history and my understanding of the purpose of 

5 the provision and it will affect different 

6 countries in different wa^s I understand that but 

7 no I ha en t - -

8 Q Looked at the impact of --

9 A I haven't put together a score card on 

10 winners and losers in this matter 

11 Q You think there would be losers 

12 ' somewhere in the Pacific island nations' 

13 A I can t give a broad general answer to 

14 that but --

15 Q Specifically do you think the Northern 

16 Marianas Islands would lose jurisdictions' 

17 | A Well the Northern Mariana Islands have 

18 uninhabited islands so --

19 Q And do you think that the Federated 

20 States of Micronesia would lose jurisdictions' 

21 A I really can t gi/e a broad answer to 

22 that but I suppose that it s possible that there 

23 might be some of their claims that cc_^d be 

24 challenged ;es 

25 Q And the Marshall Islands' 
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1 A It's possible that some of their claims 

2 ccu^d be cha_±erged over time /es 

3 Q So all of these island rations would 

4 lose potentially possibly -.cse jurisdiction under 

5 your definition as well' 

6 A It's possible yes 

' Q As far as you know no state or court 

8 has ever accepted your definition' 

9 A I have mentioned the Nicaragua Honduras 

10 case which is the absolute most recent 

11 International Court of Justice case where both 

12 ' states accepted -- it s not my view but it's the 

13 ' view that certain insular structures can not 

14 generate exclusive economic zones and I stand 

15 behind that as a very good recent state practice 

16 that supports the position that I have been trying 

17 i to articulate this morning 

18 ' Q But you ha/e also stated that that only 
I 

19 occurs where two states are in conflict' 

20 A No sir I did not say that 

21 Q Okay Is there an example of where two 

22 states are not in conflict when that occurs' 

23 A Where a country has for 

24 Q Has decided to gi/e up --

25 A Yes 
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1 Q And I don t mean to be abstract but you 

2 are promoting the increase of shared areas is that 

3 correct' 

4 A I don't think of this as a personal 

5 mission but I do think t^at one of the underlying 

6 goals of the effort that produced the Law of the Sea 

7 Convention was to recognize the opportunities that 

8 we have in the oceans to help the developing world 

9 and to bridge the gap between the rich and the poor 

10 and to use the resources of the areas of the ocean 

11 beyond national jurisdiction to benefit the least 

i 
12 well off of us on the planet 

I 
13 | Q And this is the case even though 

'1 
14 ' there s a potential as you said that this would 

15 , deny jurisdiction to some of the smaller island 

16 nations throughout the Pacific including Hawaii' 

17 MR WALSH Lack of foundation 

18 i Q (By Mr Schwab) Am I lacking 

19 i foundation' Isn't that true what you were saying 

20 earlier' 

21 A As I said I suppose there will be 

22 winners and losers but in the long run we w i h all 

23 be winners if we work together to manage the ocean 

24 resources properly and fairly and my hope is that 

25 the snail nations cf the Pacific wind up as being 
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1 have the first question on this case of whether or 

2 not Baker - -

3 Q Isn t that why we are even 

4 A If I could finish' Baker and Howland 

5 can generate an exclusive economic zone' If they 

6 can then we would have to delimit the boundary with 

7 its neighbor and what role Baker and Howland would 

8 ' play in that delimitation would be up to grabs in 

9 that negotiation 
I 

10 Q The reason you are giving us Article 83 

11 cases and you know cases that have to do with 
i 

1 2 ii these other sections that do not cite or rely on 121 

13 three is because they are different right' The 

14 only one that deals with 121 three is Rockall 

15 Island right and that's a 200 feet by 70 feet 
i 

I 
16 thumb of rock that sticks up in the ocean as opposed 

17 i. to these islands' 

1 
18 ' A China has been very clear that it 

i 

19 I objects to Japan s claim for an exclusive economic 

20 zone around O k m o Tonshima based on Article 121 

21 three 

22 Q And yet China has operated by using its 

23 uninhabited islands as part of its baseline' 

24 A Again different criteria govern that 

25 Q So it really is up in the air isn t it' 
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TelegramUNCLASSlFIED SUVA 
VZC2CXR03868 
PP RUEHMJ 
DE RUEHSV #0121 0521348 
2NR UUUUU ZZH 
P 211348Z FEB 07 
FM AMEMBASSY SUVA 
TO RUEHC/SEC5TATE WASHDC PRIORITY 3805 
RUWDQAA/CCGDFOURTEEN HONOLULU HI PRIORITY 
RUEAW3B/DEPT OF JUSTICE WASHDC 
RUCPDC/USDOC WASHDC 
RUEHMJ/AMEMBASSY MAJURO 0630 
BT 
UNCLAS SUVA 000121 

MARSHALLS 201 Telegram 
00000121 

i 

i i 

COMMERCE FOR NOAA GCEL/SW-PI 

E 0 12958 N/A 
TAGS EFIS PHSA PBTS KR FQ HQ RM 
SUBJECT KIRIBATI F/V MARSHALLS 201 WAS OVER THE LINE 

i 

REF REO MURPHY-AUSA SCHWAB TELCONS AND E-MAILS OF 02/21/07 AND 
PREVIOUS 

1 Kiribati Ministry of Foreign Affairs Permanent Secretary Elliot 
All (the highest ranking career official in the ministry) told 
embassy Suva on February 22 2007 that the government of Kiribati 
would not/not make a submission in U S court proceedings against 
the F/v MARSHALLS 201 (Civil case 06-00030) in support of the 
defendant s claim to have been fishing in Kiribati s EEZ All s 
comments came after reviewing the complaint filed with the U s 
District Court for Guam and after consulting with the Kiribati 
Ministry of Fisheries and Marine Resources Development (MFMRD) 

2 On February 19 2007 MFMRD vessel Monitoring system (VMS) 
Officer loneba Temoai provided us with an electronic snapshot of F/v 
MARSHALLS 201 s VMS track for the period August 2006-February 2007 
This track first records the vessel as being inside Kiribati s 
(Phoenix islands) EEZ at 1 28 A M on September 8 2006 having 
crossed from the U S (Howland and Baker) EEZ and last records it 
in Kiribati s EEZ at 9 38 P M on September 8 headed back into the 
U S EEZ loneba s message which we have forwarded to the U S 
Attorney s office in Guam says that the snapshot indicates that the 
vessel was not in Kiribati waters during the incident Foreign 
Affairs All reiterated that position to us 

3 Background According to information provided by the U s 
Attorney s office in Guam (ref) The u s coast Guard arrested the 
RMI-flagged F/v MARSHALLS 201 on 9 September 2006 after it was 
observed fishing within the u S EEZ around Howland and Baker 
islands on 7 and 9 September The U s Attorney s office via NOAA 
and the Department (OES/OMC) asked for post s assistance in 
determining if the government of Kiribati planned to support the 
defense assertion that the locations where the F/v MARSHALLS 201 was 
observed fishing were in fact within Kiribati s claimed EEZ The 
bottom line is that it does not and has in fact reached the 
opposite conclusion that the vessel was in u S waters as alleged 
in the complaint 
Dinger 
BT 
#0121 

Page 1 
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Horre: i Ti t n_s i F <: V ar | CM e-t o s , ri n j Alu m i PVSA ( Pho v,s 1 /^L^u Us i 

Home >> Ot er Histo cal Inf"rnaton >> Hui Panel? au >> Membership 

> > Membership 

Membership information is from a typewritten roster 

Codes used 

Names in bold =Hui O Panalau members primarily Kamehameha Schools alumni 
Number=cruise expedition number about 4 months on an island The more numbers the longer the stayl 
s=spare person on the cruise expedition to replace anyone 
L=Leader of the island expedition group 
rfaftcs=commandmg officer army personnel teacher (Dr Mitchell) 

DEPOSITION 
EXHIBIT 

M> 

Ah Nee Charley 

Ahia Charley 
7 8 10L 11L 

Ahia Henry B 1 2L 3L 
5L 

Akana Albert 
J r7L8L9L 11L 12L 

Akana Bernard 14L 15L 

Akana George 13 15L 

Akana John 

Akana Lewellyn 15s 

Akana Theodore 
10 11L 12L 

Anakatea, Joe 
4L 6 7 10 11 12 

Anahu Bill 2 

Au Charles 16 17 

Beatty Rupert 15 16 

Bederman Thomas 
16 17 19 21L22L23L24L 

Bell Kenneth 5 

Blake Hartwel l 5 

Boyd Andrew 14 15 

Brahn J F 23 24 

Braun Charles 14L 

Braun Clarence 13 

Burke Eugene 
7 8 9 11 12 14 15L 

Faufata Folinga 3 7 

Fialkowski Henry 14 15L 

Hall Bernard 23 24 

Hailfi Jacob 3 4 6 7 10s 12 13 

Harbott le Issac Jr 16 

Harris Ar thur 2s 

Hartwell David 18 19 
20 21 23 24 

Henderson Waldron 
18 19 20 21 

Hooper Herbert 3 4L 

Hutchinson Wil l iam 15 

Jensen Karl 
18s 19 20 21 22 23 24 

Jensen Hans 16 17 18 21 22L 

Kaahea Henry 12 13 

Kahalewai Sam 13 15 16 

Kahalewai Carl 10s 13 

Kahanu George 4s 5 

Kahapea Alexander 4 

Kahapea William 19s 

Kama Wil l iam 
1 2 3 5 6 8 9 10L 

Kalama David 17 18 19 20 

Kalama Samuel 2 

Kinney James 
12L 13L 15L 16L 17L 18L 19L 

Leong Ah Km 
6 7 9 10 11 13 14 

Lum, Harold 7 

Lum Kum 9s 

Lum Paul Yat 7 8 10 

Lum Yau Pai 6 8 9 10 12 

Lum King, Kenneth 11 12 

Lee Francis 14L 15 16 

Lee Frederick 5 13 14 16 

Lee Henry Kong 
13 14 15 17 18 19L 20L 21L 22 

Lieson Robert W 18 19 20 

MacKellar Ian 15 16 17 18 

Mahikia Henry 4 

Mattson Elvin K 22 23 24 

Markham Stewart 5 

McCornston Edward Mike 
12 13L 15 18L 19L20L22L 

McCornston Thomas 16L 

Medeiros Henry 12 13 

Makua Blue 22 23 24 

Meyer Col H A 12 3 4 5 

Mitchell Donald D 

Rahe Bernard 
15s 16 17 

Rankin Ernest W 21 

Roberts John 13 14 

Roberts Oliver 
17s 18 19 20 

Ruddles James 19s 

Riley James 22 23 24 

Robinson Alexander 
16 17 

Smith Henry 
18 19 20 21 

Sproat Manuel 6 

Sti l lman Francis 
14 15 16 17L 19 

Sti l lman George 20 

Suares Louis 
15L 16L 17L 18L 19L 20L 

Stem Charles 
16 17 18L 19L 

Stem James 

Tavares Will iam 
7 8 9 11 12 14L 15 

Toomey Daniel K 
1 2 3 

Toomey John 18 19 20 

Toomey Wil l iam 2 

Towil l Henslee 

Victor Gabriel 7 8 9 

Waiwaiole Luther 
4 14 15 

http //kapalama ksbe edu'archives/liistoncaniuipanalaau/colonists php 10/30/2007 
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Burke Walter 
16s 22L23L24L 

Bush Harry 13s 

Bryan Edwin 

Calley C D Jr 14 

Carroll James 4s 

Chang Herbert 
11 12 13 13 

Ching Archie 2 

Ching Lawrence 
14 15 17 18 19 20 

Cockett Frank 2 

Cockett Herbert 5s 

Coyle James 23 24 

Crowden Lawrence 15 

Dippen Clyde B 

Fasik Theodore 

Kalama Solomon 14 6L 7 10 

Kamakaiwi James 
1 2L 3L 5L 7L 8L 9L 12L 13L 14L 

Kamnau Charles 5s 11 12 

Kauahikaua Archie 3 4 

Kaulu Albert 21 22 

Keluhananui Joseph 
18s 19 20 21 22 23 killed 

Kenner Betty 

Kepoo Joseph 
19 20 21 22 23 24 

Kilbey John C 21 22 

Kim Bak Sung 8 9 

Kim Harold 
12L 13L 16L 17L 18L 

Kim Joseph 4 6 8L 9L 10L 

Kim Victor 

Knell Henry K 21 

Norwood Bill 

Ohumukini Henry 4 

Opiopio Killarney 12 3 5 6L 

Pacquette Maurice 16 17L 

Phillips Manuel 16 21 

Phillips Paul 22 23 24 

Phillips Woodrow 18 19 

Paoa Melvm 
14 15 16 18 20s 22s 

Pea Aki Kim Levi 
5 9 10 14 15 

Pea Wil l iam 
16 17 18 20s 21 

Pnanaia Abraham 
1 2L 3L 5L 6L 16passenger 

Pires Manuel 12 13 14 

Renken E H 22 

Pease James 23 24 

West George 2 

Whaley Richard 22 23 
killed 

Wilhelm Fred 14 16 17 

Wil l iamson Elmer 
2s 10 11 

Wong Alexander 
12 13L 14 

Wood Joshua 13 

Whaley Bill 

Yomes Wil l iam 4 6 

Young Edward 3 
4L 5 6 8 9 

Zagara DP 18 19 21 

Expedition information and the cruise roster are from Panala au Memors by E H Bryan Pacific Scientific Information Center Bermce P 
Bishop Museum 1974 pages 224 229 Ther are clams to ccuracy 

ftj 

Images of the cruise roster Cruise 1 4 | Ccuise^U | Cruise 9 12 I Cruise 13 16 | Crvuse 17 2 0 1 Cruise 21 24 | 

*1 

Where and why are vou going? | Who went f i rst7 | What is Hui Panala au 7 I Pioneering on Jarvis bv George West KSB 35 
1942. the bitter end 

Hui Panala au remembered. 2002 exhibit | 2002 reception 

i i 

Web s te mai ta ed by K men meha Schools A hi 
G al photo c ed t Kameham ha Schools Photo A chi es 

«Jla_n.eiisaieiw Scioois^sjaierofiats.oLcpoynghi, pj.ityjncuiLciitpeL. 

http //kapalama ksbe edu/archives/histoncal/liuipanalaau/colonists php 10^30/2007 
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BURL BURLINGAME ARCHIVE 

Kamehameha students wave goodbye as they re left behind on 
Jarvis island in the South Pacific The> would be left there for 

months 

**1 

BOYS 
OF THE P A N A L A ' A U 

During the opening moves 
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of the Pacific War, dozens 
of Kamehameha students 

were rushed into the breech 

First of two parts 

Bishop Museum exhibit 

H 

m 

$ 

m 
r4i< 

Bj Burl Burhngame 
bbin 1 yigarne^staLbuJletiiicorn 

Immediately following the attack on Pearl Harbor on Dec 7 1941 the Imperial Navj s submarines 
RO 13 RO 64 and RO 68 used their deck guns to shoot up enemy fl> mg boat installations on 
Howland and Baker islands near the equator south of Hawaii 

What they actually shot at were shacks manned by Hawaiian teenagers mere because of a bizarre 
territorial dispute that had erupted six years earlier 

Pan American Airlines had plans to pioneer air travel across the Pacific and in 1935 came to an 
understanding with the U S government It would establish refueling bases on remote atolls for its 
short legged flying boats with help from the U S Navy The Nav> agreed The agreement ga^ e it an 
excuse to establish hegemonj o\er far flung areas of the Pacific a concept essential for countering 
suspected Japanese buildups in the mandated islands 

Bill Miller director of the Bureau of Air Commerce a single desk within the Department of the 
Interior came up with the idea of colonizing uninhabited atolls known as the Equatorial Line 
Islands sun blasted guano heaps called Jarvis Baker and Howland The islands had been claimed b> 
the United States according the Guano Act of 1856 and had been steadily mined of bird droppings 
for 20 years Phosphates gleaned from the droppings were turned into explosives Americans 
abandoned the islands in 1877 and the British briefly inhabited them before they too left them to 
the seabirds 

i 

BLRL BURL1SGAME ARCHIVE 

The Coast Guard cutter Itasca approaches Baker Island 

http Vstarbulletm com/2002/04/28 'editonal/special html 10/30/2007 
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B> the 1930s both countries were competing for air routes and the Equatonals almost halfway 
between the United States and Australia once again looked promising In Hawaii Miller sprang the 
colonization idea on Albert Judd a trustee of Bishop Estate Judd suggested that bovs from 
Kamehameha Schools would be ideal candidates for settlers 

f*f 

The Hawaiian background of these boys made them excellent pioneer material claimed Judd He 
pointed out that they were used to hot weather and living off the sea and were disciplined by years at 
a private school in which ROTC was a requirement Miller was sold and the operation began in 
1935 

England got wind of the plan and rushed her own settlers to the islands using New Zealand as a 
stand m Lt HaroldA Meyerof the 19th Infantry who advised Miller on military aspects of the 
settlement made the extraordinary step of telephoning Washington directly from Schofield Barracks 
In a two hour phone call Meyer begged for swift action 

Meyer was placed in charge Within the day March 20 1935 the Coast Guard cutter Itasca was 
outfitted with supplies and Hawaiian settlers and raced off for the Equatonals Lt Cmdr Frank 
Kenner skipper of Itasca, later recalled that the little cutter never made better speed 

n 
The Hawauans had no clue as to their destination Nor did the dozen or so soldiers who accompanied 
them They had been told simply that it was a security matter Despite a scare when the ship spotted 
another \essel and a brief stop at Palmyra atoll to dig up some palm trees for transplanting the 
Hawauans and the soldiers managed to raise the American flag first on the contested atolls 

ST, 
It' 

tl Bc-RL BLRLINGAME ARCHIVE 

The boys on Baker Island used 
scraps of driftwood and a crab net 

] 
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to build a basketball hoop with a 
softball substituting as the 

basketball 

E\ ery six months or so thereafter depending on the av ailabihty of Itasca four boy s were deposited 
on each of the three islands By the time of the Pearl Harbor attack some 135 Hawaiian teens had 
participated in the settlement 

When we were invited to participate there was a rush of applicants recalled Abraham Pnanaia 
one of the first recruited They only wanted graduates and for boys right out of high school at the 
height of the Depression the $3 a day they paid was good money It was more man the salary of the 

, soldiers who were rotated off the islands after a few months leaving the boys alone 

At first the Haw anans lived in pup tents ev entually graduating to wooden shacks dubbed 
\ Government Houses w hich were open on the sides to let the cool night breezes blow through All 

fresh water had to be brought to the islands The 50 gallon water drums were too heavy to boat to the 
shore so each was dumped over the side of the supply ship and allowed to drift ashore If the drums 

'} landed on the wrong side of the island the boys walked across the island to get a drink Whenever it 
1 rained open containers on the island were set out 

Jarvis Island nearly 1 000 miles east of Baker and Howland had a ghost town still standing 
testimony to American and British guano miners of the previous century A 25 foot high sign still 
read The Pacific Phosphate Company of London and Melbourne On the beach was the wreck of 
the barkentine Amaranth which provided lumber for furniture shacks and surfboards 

The settlers main tasks were logging hourly weather reports clearing land for a runway and 
servicing a small lighthouse They also collected wildlife samples for the Bishop Museum of 
Honolulu Otherwise it was very much a Robinson Crusoe existence on the islands which rose 
barely a dozen feet above the sea Responsibility for the project was transferred to the Department of 
the Interior Meyers involvement was remembered in a billboard sized sign which declared Baker's 
few buildings to be the town of Meyerton 

|U In the opening days of 1937 Howland Island was suddenly taken over by Navy engineers who put 
in a short airstrip The runway was built in anticipation of Amelia Earhart s planned round the world 

§
flight When Earhart cracked up her Lockheed on the runway at Luke Field in Pearl Harbor while 

taking off for Howland the flight was rescheduled for the summer 
Earhart next tried to fly around the world in the opposite direction On the leg between Lae Papua 

;C New Guinea and Howland her aircraft disappeared the last radio signals being picked up by Itasca 
eg] which had paused along her route to give bearings Earhart and her aircraft \ anished despite a 

massive Navy search A shower and private bedroom the Hawauans had built for Earhart went 
«s. unused They grieved for her and built a 20 foot sandstone monument which they called the Amelia 
| j Earhart Lighthouse 

Things were quiet for the next few years marred only by the death of a colonist in 1938 of peritonitis 
Q brought on by appendicitis Coast Guard cutter Taney traveled 1310 miles at full speed to save the 

boy but a rm ed too late 

Canton and Enderbury islands were added to the program the same year and were the subject of an 
exchange of notes between the United States and Great Britain in 1939 the upshot being an 
agreement to joint administration for at least 50 years after which the agreement could be extended 

http '/starbulletm com/2002/04/28/editonal/special html 10/30/2007 
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indefinitely Each government was to be represented by an official and the islands were to be 
available for communications and airports for international aviation but only of American or 
British empire airlines 

Similar cncumstances prevailed at Christmas Island under the administration of the British high 
commissioner of the Pacific headquartered in Suva Fiji America claimed a seaplane base there as 
both countries claimed sovereignty based on occupancy Britain however controlled the island from 
the end of World War I to 1941 Johnston Island actually a string of islets that were technically part 
of the Hawaiian Sea Frontier was under sole jurisdiction of the United States All the islands were 
prized solely for their location 

The Kamehameha students serviced the islands meager facilities and spent the rest of their days 
fishing and working on their tans Lobster every day which we ate raw said Pnanaia And the 
island had these big rats which ate the pill grass Vegetarians We used to catch them and roast them 
for red meat They were delicious' 

We were paid our salary in a lump sum when we went back to Honolulu and it was quite a bit of 
money We let our hair and beards grow long it made us feel like explorers But as soon as we went 
home we hit the barber shop 

At night the bowl of the universe blazed above the isolated atolls Falling stars were so bright they d 
cast shadows One night the waters roiled with hundreds of porpoises a pod that seemed to stretch 
to tile horizon Some evenings were reserved for ghost stories punctuated by the sound of birds 
crying eerily in the darkness 

There was magic there 

Tomorrow A rescue mission to the South Seas 

W Portions of this stor> are excerpted from Adv ance Force Pearl Hart or b> Burl Burhngame Naval 
Institute Press 2002 

* 

a 
B A C M O TOP 

Pan a la'an exhibit 

The Bishop Museum will present The Panala au Years Hawaiian Colonists of 
the South Seas 1935 1942 running May 18 through June 16 The museum 
designed trav ehng exhibit tells how voung Hawaiian men occupied remote 
uninhabited islands in the equatorial Pacific The exhibit includes oral histories 
photographs artifacts and programs Information 847 3511 

F mill to Editorial Fdilor 
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Monday April 29 2002 

BURL BURLINGAME AIRCHIVE 

A Japanese submarine of the type that attacked the 
Baker and Howland islands fired its large deck gun 

m this Japanese propaganda image 

9 
>y4 

Boys of the Panala'au 

Setting the scene Teenage boys were recruited from Kamehameha 
Schools in the late 1930s to man remote outposts in the South Pacific 
establishing American possession of islands that might become 
valuable in the event of a Pacific war After the attack on Pearl 
Harbor the Japanese Imperial Navy began to bombard die islands 
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SECOND OF T W O PARTS 

Z- By Burl Burhngame 
t,\ bburlin^mef/staibulletin com 
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Shortly before the outbreak of the Pacific war Abraham Pnanaia was back for a second tour 
manning the windswept U S outpost on Jarvis Island One morning he smelled something in the 
wind What is that? he said and the boys stood around sniffing 

Smells like tenyaki1 joked one but to Pnanaia it did smell like Japanese cooking Soon they saw a 
gray warship pull up alongside the island Pnanaia described it as looking like a cross between a 
destroyer and a freighter probably a seaplane tender with the flag of Japan on her stem The ship 
put over a launch which began pulling for shore The boys decided that the ship couldn t see dieir 

* J shack called a Government House very well so they ran up a large American flag on a pole 
Immediately the launch turned around and went back to the ship and the Imperial Navy hastily 
departed the Equatonals 

«** The Japanese didn t forget about the strategic islands In December 1941 the boy s on Baker Island 
were Walter Burke Blue Makua James Coyle and James Pease On Howland Island the colonists 

W\ were Richard Whaley Joe Kelnhahanui Thomas Bederman and Elvm Matson By then too far from 
| | established flying routes Jarvis Island had been abandoned 

Panala'au exhibit 

„ , The Bishop Museum will present The Panala au Years 
M Hawaiian Colonists of the South Seas 1935 1942 running 
*^ May 18 through June 16 The museum designed traveling 

exhibit tells how young Hawaiian men occupied remote 
j5 i uninhabited islands in the equatorial Pacific The exhibit 
*y includes oral histories photographs artifacts and programs 

Information 847 3511 

On the morning of Dec 8 1941 Burke went outside to raise the American flag and saw a Japanese 

§
RO boat just offshore ungainly in the water The submarine fired a round and ripped off the top of 
the Government House Burke dashed inside and told the dazed colonists that they d better 
skeedaddle out of there The four ran across the island in record time and sought shelter by digging 
foxholes Burke ordered the others to disperse across the island so that a single shell wouldn t get 

v'\ them all The RO boat walked shells across the island methodically demolishing the building and 
t i other facilities including the light station they had dedicated to the lost Amelia Earhart 

Wj That night the boys went back to survey the wreckage Pieces of tin were scattered from the 
*| Government House roof which they used as sunshades the next day At noon a four engine H6K 
* Mavis fly ing boat passed over the island and let go a salvo of bombs 

The boys piled brush atop their foxholes for camouflage The bomber came back nearh every day 
aJ from its base in the Marianas or Marshalls gutting the atoll with explosives Little of the food was 

saved and rats got into the rest but there was a little coffee and palolo leaves to chew on and the 
~ ocean provided fish and squid The U S flag that the boys had never managed to raise on the 

morning of Dec 8 was wrapped in a gunny sack and buried marked by a caim of stones 
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They settled in to wait cut off from the rest of the world Christmas dinner was lobster under a full 
moon and carols into the dawn They kept a low profile going to ground when a Japanese submarine 
or destroyer came by After weeks of bombing they expected the Japanese to land any moment 

Imperial Navy submarine 1 74 spied on How land Island between Dec 23 and 25 and its crew 
mistakenly thought it recognized installations for ships 

At Baker Island a warship showed upon Jan 28 The teenage colonists hid m their foxholes and 
watched the gray destroyer put over a boat which began pulling for shore Oh boy wev e had it 
now' said Burke 

• * i 

f 

ys 
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BURL BURLINGAME AIRCHLVE 

Relief showed on the faces of the boys of the 
panala au (colony) on their returned to Honolulu 

after two classmates were killed by Imperial Navy 
shelling 

The Kamehameha students are Walter Burke Blue 
Makua, James Coyle James Pease Thomas 

Bederman and Elvin Matson 

m 
ar l 

They saw a blond head among the sailors and realized that the boat must be American It was 
destroyer Helm making the dash from Pearl Harbor to retrieve the colonists W e found those guys 
living like Robinson Crusoe ' remembered Victor Dybdal 

The boys threw off the brush cover and rushed to shore where the boat halted just at reefs edge In 
his haste Walter Burke cut his foot on a piece of jagged shrapnel buried in the sand Blood poured 
out and he was concerned the scent would attract sharks The Navy officer in charge of the boat 
refused to row to the other side of the island where the waters were quieter 

a 

Blue Makua swam back to shore and com meed Burke to swim for the boat Even sharks were better 
than the daily bombings from the Japanese Navy 

Aboard Helm the Hawauans learned that Richard U haley and Joe Kelnhahanui had been killed by 

http //starbulletm com/2002/04/29/editonaI'special html I0/30'2007 



Honolulu Star Bulletin Editorial Page 4 of 5 

the shelling on Howland and were buried there Thomas Bederman and Elvm Malson were still in 
I shock their adventure turned tragic 

Skipper Chester Carroll secured from general quarters as the destroyer mov ed away from Baker and 
* , he came down to quiz the surv ivors Just as they told the lieutenant commander that a Japanese 

bomber came over every day promptly at noon they heard the sound of feet running on deck always 
the first sign of impending danger on a destroyer Dybdal looked at his watch noon As he gained 
the deck a pair of bombs bracketed the destroyer Dybdal could see the Mavis flying boat circling 
around for another run 

The aircraft made three passes missing each time By the third run the destroyer s anti aircraft guns 
~ ' were hosing the sky around it The plane fled Helm turned around and raced back to Pearl 

By the beginning of 1942 radar was in operation on these isolated islands and Japanese submarines 
couldnt get close without tipping their hand After the month of aggressive shelhngs Japanese 

v̂ j submarine attacks against the islands thinned out 

Burke returned to Baker Island in 1943 and located the flag he had buried two y ears before He took 
n it home where it remained until he passed away in 1990 The Amelia Earhart Lighthouse was 
m restored to operating condition by the Coast Guard in 1963 part of a nationwide observance of 

Earhart s 65th birthday In the 1950s the bodies of Whaley and Kelnhahanui were exhumed on 
p- Howland and rebuned in the military cemetery at Schofield Barracks 

y 

n 
er 

SJ 

When I reminisce about those times I realize that we were young and naive recalled Pnanaia I 
realize now that we were there to strengthen our position in the Pacific and I m only beginning to 
appreciate how important that was 

The opportunity to be left in nature is something y oungsters don t have any more Our companions 
were the birds All we had were the four of us and nothing else Perhaps thats how Adam and Eve 
could have felt in the Garden of Eden Everything was so pristine 

». Pnanaia later became head of the Hawaiian Studies Department at the University of Hawaii and 
s4 ' director of Hawaiian Home Lands The surviving members call themselves Hui Panala au or 
° society of colonizers 

P Occasionally the veterans of the brief colonization of the Equatorial Islands meet to remember their 
HI boyhood friends and they unroll the American flag and let it fly over the graves of Whaley and 

Kelnhahanui 

Portions of this story are excerpted from Advance Force Pearl Harbor by Burl 
Burlmgame Naval Institute Press 2002 

E ma 1 to Editorial Editc i 

T t S t DI ect rv 
IScv. I |B 1 I It at ev| ISp tsl [Film <ll ID 11 Clc Inc I 

i n « f e i Adsl ISta chl IS b cnh I l l n f l II. It r to Td to I 
IFf d l m M 

http //starbulletm com/2002/04/29/editonal'special html 10/30/2007 
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o h Arch ives 
Hcr-'e I T t i " ne First V rs ( Coilr ic is | Hi ic ~ CUTI I py^fl | Pnu T U t ut Us 

Home > > Other Higtorcal Information > > Hu Paralaau > > Reception 

>> Kamehameha Schools 2002 reception to honor the service of the Hui 

Samuel Ka lama 3 7 Kenneth Bell 35 James Carro l l 
3 7 , A r t h u r Har r i s 3 7 George Kahanu 3 7 

Dr Michael Chun President and Headmaster of the Kapalama 
Campus, greets the surviving members of the hui 

Above Friends and family gather for the ho okipa Above Janet Zlsk Kamehameha Schools Archivist organized 
the reception and worked to bring the exhibit to the Kapalama 
campus She thanks participants and those who made this event 
possible 

http /'kapalama ksbe edu/aichnes/histoncaHiuipanalaau/reception php 10/3C2007 
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Above Noelle Kahanu grandaughter of George Kahanu 
37 is the originator of the Bishop Museum exhibit 

0 e S E R T ISLAND 
COOKBOOK 

r l t \ " 4 

th Island i r t 1/ pfi&o ^ dc 
an Im boar Wy hoi %e b t i u dow 

ft d a / pa S j t * i )cl n<Jh rtwvg th ey« 

<!»£• L*« ** MUnl * / h»v 

Above Commemorative booklet for this exhibit and reception 

i 
Where and .why are..you..gp|nfl' I Who-Stent firsiZ I What is Hui Panala au? | Pioneering on Jarvis by George West KSB 35 | 1942, 

tbe bltier_ead 

Hui Panala au r e m e m b e r e d . 2002 exh ib i t | 2002 recept ion 

K 

W b t m t I ed by K m hameha S hools Archl 
Ge eral phot c edit Kamehameha Schools Photo Archives 

i )Kan ehameha Schools. Stateme ts of copyright, privacy and d srla m> 

http //kapalama ksbe edu/archnes/histoncal/huipanalaau/reception php 10/30/2007 
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US Attorney s Office 
Districts of Guam & NMI 
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Receiving name 
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Attorne} s for Defenelant and Claimant Entered into Dbaseb7~v T 
MARSHALLS 201 and VL4RSH4LL ISLAND FlbHING C O M P 4 M \ r j ~ 

UNITED STATES DISTRICT COURT 

FOR THE TERRITORY OF GUAM 

UNITED STATES OF AMERICA 

Plaintiff 

MARSHALLS 201 

Defendant 

CIVIL CASE N O 06 00030 

DECLARATION OF JON VAN 
DYKE IN SUPPORT OF 
DEFENDANT S MOTION TO 
DISMISS 

DECLARATION OF TON M VAN DYKE 

I JON M VAN DYKE hereby declare under oath and penaltv of perjury that 

I I am an attorney practicing law at 2515 Dole Street Honolulu Hawaii I am also a 

Piofessoi of 1 aw at the Limeisitv ot Hawaii where I have taught unci national law for moie 

(Inn o\ei i0 icars One ol m\ sj eeialties is international law of the sed 1 ha\e been let lined 

is an e\peil on mternaliun il 1 iv\ bs. the Defendant in this ease 1 imke this Deel ir ition up >n 

peiMin il kno Uedge with lespeet lo the matters •ulcliessed in this Deel n moil ind if e ilk J 

)PY 
Attachment 

E I 
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iipon to tc t h II Coml i eoultl imihliilh md comp iciiih lesii v u tie o l k w i u 

2 B Ised 011 el ls tom il\ m k i n i U O n i l I l\\ Hid \ l t c l e 12 !( ) ot the L Piled \ ion U 

I on\e uion on I iw ot the Se i it is m\ eipmion that R ikei md How! md Isl inds (.10 eeioi ites 

ot the I nited St ues loc Ued in the P lei he Oeein ire urn ihabmble md h u e no eeonoillle I lie 

ot the u own and there tent that the L nited Stites is not uithotized undei uiteuntioiul hw to 

deelaie a 200 mile e\elusi\e economic zones (EEZs) iround them 

3 Vrtiele 121 of the 1982 Law of the Sea Coin ention reads as follows 

iitiele!2I Regime of islands 
1 An island is a naturally formed area of land surrounded by water 

which is abo\e water at high tide 
2 Except as provided for in paragraph 3 the territorial sea the 

contiguous zone the exclusive economic zone and the continental shelf of an 
island are determined in accordance with the provisions of this Convention 
applicable to other land territory 

3 Rocks which cannot sustain human habitation or economic life of 
their own shall have no exclusive economic zone or continental shelf 

4 The term rock in Article 121(3) is not otherwise defined in the Law of the 

Sea Convention but it is clear that a rock is a type of island and that this term has a 

been defined through subsequent international negotiations and the practice of states 

In VVEBSTER s THIRD NEW INTERNATIONAL DICTIONARY 1965 (1971) rock is 

defined as [a] mass of stone lying at or neai the surface of the water and a barren 

islet Piofessor Jonathan I Charnev has explained that the legal definition of 

rocks need not conform to scientific or dictionary definitions Fonathan I Charney 

Roeks That C annol Sustain Human Habitation 93 -WtbRICvN Jot R\AL Or 

I\ll RWriON \i 1 A\v 863 870(1999) Whether a piincular island or isltl is a 

SI 1 S I I ! J i l l 

file:///ltcle
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s \ is ihe. e l e lO I e d e l e l l Tilled l"w Vv n _ lllv ) 111 i p l e s 111 i h e I IW Ol the S \ 

hcitv in h j u ol othci lutein ition ! pieced nt 

s \itiele i 21( i) ot the I iw ot the St i C omentum mikes it e!e 11 ill H \ purieipil 

deleimimnt residing whethti an inbiiln struttuie is entitled to ceneiate an e\e'iisivt 

eeonomie zone is whether it tan sustain human habitation or economic life ot its own The 

concept of human habitation must refer to some form ot habitation that exists ap irt from a 

desire to enable an insular structure to generate extended maritime zones It mus,t be a 

habitation that exists for its own sake as part of an ongoing community that sustains itself and 

tontmues through the generations This conclusion is supported by the views of the French 

diplomat Gidel who emphasized during the 1934 debates on the status of islands that to 

qualify as an island a location had to have natural conditions that permitted a stable 

residence of organized groups of human beings GIDEL 3 LE DROIT INTERNATIONAL PUBLIC 

D E L ^ M E R 684 (1934) 

6 Some have argued that the human habitation language does not inevitably require 

that the insular feature be permanently inhabited but it must require at a minimum that it 

prov ide support for a neat by stable community It could for instance be visited on a regular 

basis by fishers from neighboring islands who use it as a base to harvest the living resources 

of the area This linkage follows from the umtarv nature of the phrase capable of sustaining 

human habitation or economic life of their own in \rticle 121(3) Something more is 

icquirtd as a commitment to the resources on or surrounding the insular structure greater than 

sending an oee iMonal explorer or scientist to visit the insular featuic 

s i n ( s i I i il 

file:///itiele
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I h l s e O l K IslOH )s siij f o n t . ! -n 'ie opi ldOIl i s s d e i i b \ Uld t H J s \ A lik is o l ihe 

Intein moil il 1 ubun il loi the 1 iw ot the V i who leeentlv e\p! lined thu the un leilv in,. 

pi l ipO e s t o r 5,1V m _ c \ e l u s i \ e I l j l t OVel OttsllOIe t t sOUICes tO the LO 1M li s( Ue s t h j O l l J l the 

estiblishnieiit ot the exclusive etonoiuit zone was to protect the eeonomie mteiests ot the 

coastal communities that depended on the resouiees of the sea and thus to piomote their 

economic development and enable them to feed themselves T olga (Russian Fedeiatwn x 

histtaha) Prompt Release Judgment Declaration of Judge \ ukas I FLOS Reports 2002 

<http vwvw itlos org start2_en html"* This rationale he observed does not apply to 

uninhabited islands because they have no coastal fishing communities that require such 

assistance Id 

8 State practice that supports the conclusion that isolated uninhabitable islands do not 

have the capacity to generate exclusive economic zones include 

(a) the decision of the United Kingdom to refrain from declaring an EEZ around 

Rockall a towering granite feature located 300 kilometers (190 miles) northwest of the 

nearest British territory Fishery Limits Order (United Kingdom) S I 1997 No 1750 see 

generally D H Anderson British Accession to the e/A Convention on the Luxe of the Sea 46 

INTERNATIONAL AND COMPVRATIVE LAW QLARTFRLY 761 778 (1997) (citing House of 

Commons Hansard vol 298 written answers col 397) 

(b) the statement issued by Republic of China (Taiwan) when ratifying the 19D8 

Convention on the Continental Shelf with icference to the Senkaku Diaoyudao Islands that 

cleleimimng the boundary of the continental shelf of the Republic of China exposed rocks 

I f IXI I i II i\ 



mi Ic ssh ill noil nkci into leeoum L A M \ MONS l, t ' \ l KI i\ i / O N MII 

is W O M N I V M W v \ \ i L\\\ l ib mi "On ^ 9il«-)'79)(t inn. Mien V Mile he 11 Ihe 

l i U I / V l / K W ) t l e L till I Itell S h e / U i r Hie t St i. Ill I Seel "> 1 O k f e ON 1 \ \ Rh il W ~S9 

808 (19"2)) (i view tl it his been joined bv a piommeiit seholii horn the People s Republic 

ol China who has leported that the euireiil position ot the People s Republic ot China is 

similar China holds that the Diaoyudao Islands are small uninhabited and cannot sustain 

economic lite of their own and that they are not entitled to have a continental shelf Ji 

Guoxmg The Diaoyudao (Scnkaku) Disputes and Prospects Joi Settlement 6 KOREAN 

JOURNAL OF DEFENSE ANALYSIS 285 306 (1994)) 

( c) the statements made by the People s Republic of China that Japan s 

Okmotonshima Island is not entitled to generate an EEZ because it is uninhabitable China 

Says Okmotonshima a Mere Rock \ot an Island THE DAILY YoMILRl (TOKYO) April 24 

2004 

(d) the decisions made by both Nicaragua and Honduras that the five small cays east 

of their coasts (Bobel Cay Savanna Cay Port Royal Cay South Cay and Edinburgh Cay) 

should generate only 12 nautical mile territorial seas and should not generate EEZs C ase 

Concerning Te/1 itoi tal and Maritime Dispute Between \icatagua andIlonduias in the 

Canhhean Sea para 137 (International Court of Justice October 8 2007) and 

(e) the protests filed by Antigua and Barbuda St Kitts and \evis and Saint \ mcent 

and the Grenadines to the iibe of tmv and uninhabited Aves Island in the Caribbean ai> a 

b isepoml for claims to continental shelf md 1 1 7 rights Robeil Pndlev Martin Pi ui and 

SI J S I I I 6 I) I I 
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DEPOSITION CF ROBERT W SMITH 

Taken on behalf of Defendant at the Offices cf 

NOAA Office of General Counsel Suite 1110 1601 

Kapiolam Boulevard Honolulu Hawaii 96814 

commencing at 8 57 a m on Friday November 2nd 

2007 pursuant to Notice 
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24 

US Attorney s Office 
Districts of Guam & NMI 

NOV 2 b 2007 
Time _ 
Receiving nam« """ 
Date keyed in Obas* Entered into Oba«« by _ 

BEFOFE P A T I C I M . Mil CM'PBE-JC CSR 1" 5 

Oeri-xfxej S^-rt-ard Reporter 

ctar/ Public Sta*-e cf H5*aii 

Paiph Pcserberg Court Reporters Inc 
24^0 A-nencan Sa/mgs Bank iroi Bishop Street 

Honolulu Hawaii 96822 (803) 524 2090 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

13 

20 

24 

i . 

•~ H v i c e a-e ;?- e c s t _a^g u t m s e . i es 

- t rcr~ * . . . " j e ^f _-. i " i s i - ^ - j - l e 

cf t e "H. -^^ J . : i 3 " r : r a : t e 

cb ^o s_ c i e a t e a aeec ^ den ta t ion Bat xt s a 

, i _ • 

*a t s :f t C£>e d_ c^ ~ t c^i^es *itri" sere cf 

the ~a* cf the Sea pre .Sicns that a country can get 

around J i three ard actjan, use perhaps what right 

•< ery weil be an uninhabitable island that can net 

sustain human habitation or ha/e an economic life of 

ics o*n by incorporating it into a straight baseline 

system 

A couple of the examples that I believe 

you brought out in Mr Van Dyke s deposition the 

other da> was like China has definitely used rocks 

as part of its straignt baseline system and these 

in my mind would come under a 121 three application 

but they are able to use it 

So yes I mean o n e of the /er/ 

important count-ries m the ̂ a* cf the Sea 

nego^ati.j's F x > c* ey ha/e a xittie feature 

Ce/a-Pi *-hat sets apar*- from '-he rest of the Fijian 

isxands traf I tr.il/ bexie e ccu_d cere under a 121 

three acpi.;a"i;r bxt x" has used it specificaxl/ 

xr t'-eir ^a"iC-3^ xa* 

Q Are ; : J ^ " u . a r v_th Frcfesscr /an 

Ralpr Rosenberg Court Reporters Inc 
2460 American Sa/ings Bank 1001 Bishop Street 

Honolulu Hawaii 96822 (808) 524-2090 

http://tr.il/
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1 piesertl uf _nrabj "-ed or ur xibabi t able"? 

2 A Cxearx/ the *crd t^at + s ir there is 

3 uninhabitable ret present^/ uninhabited 

4 Q And would that include the opportunity 

5 that an island coald be inhabited9 

6 A Correct ^c^ raow given the technoxog/ 

7 given the various /lews of the coastal state that 

8 owns it iou know the priorities they give it to 

9 yes 

10 | Q Now this 121 three that's been applied 

11 once by o n e state at Rockall how large was that 

12 island-3 

i 

13 A That rock you know I don't have the 

14 dimensions in front of me but I believe it is on 

15 record but you know it comes more in line with 

16 the Hodgson definition of being like 50 meters 

17 across sort of thing I mean truly in anybody's 

18 definition of a rock would fit that definition I 

19 mean this is ore of these kind of articles that 

20 xt s like beautj /ou know it when you see it But 

21 Rockall I truly belie/e was what was behind people s 

22 minds when they negotiated th-s paragraph 

23 Q Tnere s a statement that ^ou c a n stand 

24 on one leg7 

25 A Yeah /e^ kno^v there are many features 

Ralph Rosenberg Court Reporters Inc 
2460 American Sa _ngs Bank 1001 Bishop Street 

Honolulu Hawaii 96822 (808) 524-2090 
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1 - under our sovereignty from which we have 

2 developed maritime zones around I ha\e ne er 

3 v^S-ted tHose ..sla^ds I ^a e ne er c e e n on these 

4 islands bat I ha/e read reports Department cf 

5 Interior reports I like man^ others ha\e gone on 

6 the web sites to \ ou K.no* read what's out there 

7 I have -- you know I do know it's under US 

8 sovete^gnty 

9 Q And how do they compare with Rockall7 

10 A They are clearly larger I mean they 

11 do ha/e dimensions They do have some sort of 

12 j vegetation granted not much but there is scrub 

13 stuff There have been people on them in the past 

14 , prior to World War II There have been inhabitants 
1 

i 

15 There is a runway on one of them So people have 
i 

16 ' lived on that island those islands the two of 

17 them 

18 , Q And is that the only criteria under 121 

19 three7 

20 A The criteria is sustain -- the ability 

21 to sustain human habitation or have an economic xife 

22 of their own 

23 Q Now I don t recall this exactly but 

24 there was ar articxe that was Cited b> Professor Jan 

25 D/ke where he cited it as supporting hxs 

Ralph Rosenberg Ccart Reporters Inc 
2460 American Savings Bank 1001 Bishop Street 

Honolulu Hawaii 96822 (808) 524-2090 
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11 Taken on behalf of Plaintiff at the Offices of 

12 NOAA Office of General Counsel Suite 1110 1601 
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rig^t 

Q C<a\. 

A because it s seated tc be an 

equidistance L " e so e^e of the f-rst ;obs that I 

had was to e n f ; is xt an equidistance line9 

Q And x cu did enfy f-at right9 

A I dxd It's in Tap number one of m> 

report and I found two minor discrepancies at both 

ends of the line 

Q Were those significant at all to this 

11 i case' 

12 A I said that they weren t --

13 ' Q Right 

14 A - - no 

15 Q So you looked first at the Federal 

16 Register that was your first job to do 9 

17 A That's correct I looked at the 

18 coordinates of the Federal Register and part of the 

19 assessment process is to create a base map which I 

20 could plot p^ryi-hjng Cn s o j began b/ sett^^g cat 

21 the potential maritime claims for both Baker and 

22 Howland Island and Phoenix group and --

23 Q xoa said potential mantire claxTis Are 

2A y o j a* / a r e of * / hat the maritime claims are of Howard 

25 and Ba^er and Kiribati9 

Ralph Rosenberg Court Reporters Inc 
2460 American Savings Bank 1001 Bishop Street 

Honolulu Hawaii 96822 (808) 524-2090 



A I am a * a r e cf t h e C i a x ~ s ' - "a t Che S 

2 3c e l e m e n t h a s t o an eq u d i S t a n c e xxne b e r * e e " f e 

r
 A C 

4 Q And ^ew about Kiribati9 

5 A I m aware t^at xn '•heir maritime 

6 iegiSiatior that the> Cxa-m that ^ e r e tKe^. o\eri3p 

neighboring states t^at it wou^d be a n equidistance 

b line 

9 Q Okay so that s the law in Kiribati that 

10 >ou found out about9 

11 A That's my understanding y e s 

12 Q So you knew that there was a median line 

13 ' in the Kiribati law and that there was a line in 
ii 

14 the US law9 

i 

15 A I knew that their position was an 

16 I equidistance line if the/ overlapped with 

17 neighboring states NOAI I ne/er saw a set of 

18 coordinates that they had published 

19 Q Oh okay okay So what did /our 

20 research find about t^e equidistant j.±r*= cf the 

21 United States9 

22 A Welx I fo^nd that from point tvo to 

23 point fourteen rr/ equidistance line and the 

24 coordinates of the united States matched almost 

25 perfectly 

Ralph Rosenberg Court Reporters Inc 
2460 American Savings Bank 1001 Bishop Street 

Honolulu Hawaii 96822 (808) 524-2090 
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• Baker Island 

Lat 0 l ^ Lon P6-T5 

Baker Island 

_* 
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• STS092-715-36 
• 21 October 2001 
. 00 26 1/TC 

DEPOSITION 
EXHIBIT 

I 
Baker Island located only 20 km km north of the equator in the central Pacific hes to the northeast of the 

_ (of which Baker Island can be considered as a distant outlier) and 58 km south of 
(its nearest neighbour; Both Baker and Howland are unincorporated territories of the US under the 

jurisdiction of the US Fish & Wildlife Service The LSFWS manage the island as the Baker Island National 
W ildlife Refuge 

The island is a low and flat oval shaped coralline island of 1 6 km2 in area with a circumference of nearly 5 
on Baker Island displays many of the features that are common among the remote islands of the central 
Pacific the island is surrounded by a narrow fringing reef has no central lagoon and rises from the shoreline in 
i ^teep beach-crest before descending to an interior depression Beaches on the island are composed of coral 
ub shingle and coarse sands 

Umate is dry and windy — a fact that is reflected by the islands sparse vegetation cover Vegetation 
ts of low grasses (such as Digitana pacifica) vines such as the Puncture vine (Tnbulus cistoides] and 



w > u? ci< u as me mrslane {Pentilaca lutea) 

The B iker Wuid National Wildhte Retire proteets minlv the mimic envuonuieiit uound the i land In alt 
sc me 121 km2 ol shallow water habitats are protected providing retuge tor a wide range ot eorals mvertebr it< 
md fish species is well is lor both the Green md Hnvksbill Turtles On Und the \V\R proteets nesting habit 
tor uound 20 species ot bird meludmg Lester Frigate birds {Fiezatta anel) Sooty Tern ( Sfe-tnajuscata) 

' el Boobv (Sida deurxleinai Red tooted Boobv (5 ula) nd Brown Boobv ^5 U u ^ a s t a ) 

e.op\ right C 200"' oeeandots com _̂ _\ 
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Mirer can and 6 r t s h ^npa i es 

u ng he i9r.r- cent rn "535 t 
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